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‘Work with the Media

[0 Make the pamphlets the basis for a local
radio or TV series. Those who are familiar
with the Great Decisions program, with its
audience participation and newspaper
tie-in, may want to use it as a model.

[J Plana 8- to-S‘nunutedramatizatim (the
voice of Madison . . ."a voice from today)
“Iiiking current headlines with ihe timeless
constitutional issues. Could you work out
-4 series of these brief dramas?

0O Tape a high school group discuseiou
for cable TV.

O Offer to”work out a reprint plan with
your ncwepqa for a course or feature
series based on the pamphlets (write to
the LWVEF for needed permission).

00 Use your own media—~your organiza-
ticn's newsletter. Perhaps brief quotes
would help to pique interest in the pam-
phlets or participation in whatever activity
you arrange.

Put the Pamphlets to Work

‘as Study Tools

O Encourage their use in existing study
groups or create new ones —within’ your

orgmnization or through others. Groups:

can use the discussion quest.ioue and rec-

‘ommended readings in each pamphlet to

get started. Pamphlet sections can be tied
to the related portipns of THE FEDERAL-
IST PAPERS. /
[0 Encourage their use, in high school,
college oréommunity courses in American
govemment. Work through individual in-
tructors; social studies, political science
or history departments; and teachers’ as-
sociations.

Distribute the Pamphlets

Likely users include:
0 colleges and universities; )
O high school goveminent teachers —as a
~—-"' resource or for clase use;

@ECugucofWomqu
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O special-interest ps —state legislat-
ors and other elected officials might be

especially interested in those on Congress
and the execudve branch, for mmple,

O local newspapers;

O local civic groups —service clubs, Ro-

tary, League of Women Voters, American

Association of University Women, unions,

Jaycees, Chamber of Commerce, parent-

teacher organizations, professiomal asso-

ciations, etc; -
O local businesses and corporations—

some large companies conduct programs

on American -an govemment for employees.

Most of these potential users expect to buy
publications. Schools and libraries, in'par-
ticular, have budgets for that purpose —as
do many businesses. However, some ju-
dicious distributing of sample copies 1s
often a wise first step.

Sponsor Workshops
You might consider holding a workshop
for your organization’s members or for the
public. Better still, cosponsor one with
other local groups. A joint  committee will
help your organization make or renew bea-
eficial community ties, and.the broader
participation will add varied perspectives™
For instance,-your local bar association
might team up with you in running a work-
shop based-on the judiciary pamphlet.
Organize Small-Group
Discussions -
The essentials for a good amall-group dis-
cussion are a small area such as a living
roofn, 13to 15 people and a thorough read-
ing of the partphlet(s) by the participants.
' With some skillful organizing, you can
multiply the sessions, the number of par-
tieipants ofr the topics. You might schedule
numerous groupe at different sites or in
different rooms in a school or church facil-
ity . . . schedule a series, based;on several
or all of the pamphlet topics in one session
by having different groups each take one
- subject, then convene to report to one -~
another . . . spread the discussion of one'
pamphlet qver several seseions . . . tie all
these to a TV or radio prcsmtat.ion.

Two other musts for a good discussion
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axe a leader or facilitator who understands
bow to help a discussion along and partic-
ipents who'also “play the game” we]l.

A good discnssion leader: .
Creates an atmosphere conducive to

discussion; ) s

O is impartial —sees that differing points
of view are expressed; R

O keeps the discussion on track. guiding
the group to a con;:ru\cuve conclusion —
though not necessarily a consensus;

O has read the material ~in this case,
THE FEDERALIST PAPERS and the rele.
vant pamphlets - in order to make selective
wse of the questions presented and to main-
tain the focus of the group’s discussion.

A good participant: :

O3 Setup a series of panels in cooperation .

with other institutions—your library’s
community education program, your local

' community college, a church or temple’s

public affairs program, #union’s adulf ed-
ucation series. A panel of citizens and pro-
fessors could then respond to the issues
raised. Give the audienc¢ opportunity to
Question and comment. Invite members of
the press and state legislators and give
Ji special seating and first chance to
question. -

A

More Ifdeas

U Try using ideas and passages from one
of the pamphlets as a teaser for a regularly,
scheduled meeting or a membership meet-
ing, For example, try a word association

D has prepmd by reading t_h‘e relevmt ap, roach to the word “Fedmhst"', aSk

materials;

O is willing to express views;

O listens thoughtfully to others; )
{J does not monopolize the conwersation;
{J disagrees in a friendly fashion.

Pyegent Seminars or Panéls .
0O Use the pamphlets as background for
public seminars or panel discussions. The
best discussions, especially for presenta-
ton to the‘general public, usually come
sbout from a mix’ of different of
people and perspectives (young-old, lib-
eral-conservative, a journalist who is also
academic, a member of Congress who
:dso a political scientist, and so an).
Have high school govemment teachers
recommend students to participate, along
with members of your organizatiom, other
‘citizens, experts such as teachers, and
“#dividuals from govemment. In inviting
experts for your seseion, remember that
you need people who work well in a dis-
cussion format. Someone who finds it dif.
ﬂculttotnlkorstwtalldngbeforeagroup
is probably not a good choice.
] If you are unable to schedule an ajl-day
sesdion, use a very concentrated session to
discuse one topic. For example, plan a
lncheon panel, inviting a local dignitary
to be the keynote speaker. Conclude with a
"C;"ﬂnd-answer' period 'from partic-

SERIC - o

h person to respond to the word of the
person ahead and see what emerges. Or
ask each person to come to the meeting

~ with a orfe-miinute reaction to an idea from

THE FEDERALIST PAPERS or from the
pamphlets. .

O Use the pamphlets as a basis for dis-
cussing and reevaluating your city’s <harter
or state’s constitution —in preparation for
reform or a constituti convention.

O Draw on the blicatiops as content for
a speakers bure.ftror a retreat.

[ Use them in a future-planning exercise:
What will/should govemment be in the

21st century?
Beginnings/Continuings _
In 1787 Be%:min Rush, one of the sign-

ers of the Declaration of Independence,
observed, “The American War is over,

+but this is far from the case with the

American Revolution. On the contrary,
only the first act of the great drama is at
a close.” Likewise, the Federalist Papers
Reexamined project really has no formal
end. Deeply rooted in the past, the pam-
phlets provide a jurhping-off point from,
which Americans can evaluate and ana-
lyze our government far into the future. »
The pamphlets should be as valuabie a

tool in 1987 —the bicentennial ammiver-

sary of THE FEDERALIST PAPERS ~as

thcyarg today. .

-

-




|Resources. '

Some bow to’s . . . e

These will help you-plan a meeting, lead a dis-
cussion and get your mesaage to the public. All
are available from the League of Women Voters
of the United States (LWVUS), 1730 M Street,
N.W., Washington. D. C. 20036, .
MEANINGFUL MEETINGS Coutains a list
of group tion techniques apd informa-
tion on up a resource committee. Lists
several Igcal League publications on the role of
the discubsion leader. Puby #3190, 40¢.
MEDIA KIT Contains five LWVUS public
relations publications. Pub. #163, 81.00/set.
Or each dan be purchased separately:

O BREAKING - INTO BROADCASTING
Pub. #586, 25 )
a GE’I’I}'I’NG INTO PRINT Pub. #484, 25¢;
3[]0¢ REACHING THE PUBLIC Pub. #491,

T . .
O SPEAKING OUT..SETTING UP A SP
ERS BUREAU Pub. #299, 15¢;

O PROJECTING YOUR IMAGE: HOW'TO -Starters:l

PRODUCE ASLIDESHOW Pub. #296, 30¢.
EXPLORING AMERICAN FUTURES™&
workbook for groups to discuss'and organize
their views and expectations for the futuse.

Perfect tool for examining what will/should the

x)ocﬂcan govemmental system be in the year
. Pub. #592 (EF). 81.00. A related Lead-
er's Guide explams how to carry out a futures
planning session. Pub. #5.66. 350¢

One possible source of funding is your state
Humanities Committee. If you do not have an
address, the Office o¢f State Programs,
National En ent for the Humanities, 806
15th Street, N W., Washington; D. C. 20506.
Check your local library for a foundatioa direc-
tory for your state. The Foundation Directory
published by The Foundatica Center in New
York list addresses for state regional collection
ceaters which have information on foundations ,
in different states and regions. - .
DOLLARS AND SENSE: THE ART OF RAIS-'
ING MONEY Offers tips on how to write
and how to go after grants and con-
O iudes a resource bibliogmphy.

Toxt Provided by ERI
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Some substantive publications -
for background . . | T
Each Federalist Papers Reexamided pamphlet
contains suggestions for further reading. How-
ever, you might be especially interested in the |
pamphlet-size that is a specialty of the
League of Women Voters Education Fund. For
example, YOU AND YOUR* NATIONAL GOV-
ERNMENT provides detailed information on
how the system works. (Pyb. #273, 81.00.) -
For additional League es, send for free
LWVUS publications catalogs. Thé Members
and Public Catalog lists all LWVUS and LWVEF
publications of general interest; the J-eaders

- Catalog includes a list of many pertinent state

andlocalLeaguematzﬂals.Addresgabove. -
o -

Some films that can add to your

These films have been previewed and Xye rec-
ommended. They can be used in a variety of
ways. The short ones make good discussion
puger ones can fit into an extended
series. Check local libraries for film catalogs
and unifersity film centers for additional re-
sources

SUDDENLY AN EAGLE Why the Arherican
Revolution began ~ the key revolutionary events,
ideas and people as each side perceived them.
Three 20-minute films or.one 60-minate film’
Rent from Xerox Filas, Middﬁwwg, CcT
064:57 Produced by ABC, Inc., 1976.

", THE FIRST ,AND ESSENTIAL FREEDOM
es ing of the First Amendment,
past Pres d their relationships with the

press. Includes a discussion of Watergate by
Bob Woodward and Card Bernstein. 52 minutes.
Rent from Xerox Films, addsess above. Pro-
duced by ABC News, 1974.

PRIVACY: CAN YOU IT? Describes the
govemment and pri-
vate companies to invade our privacy. 20 min-
utes. Rent from Document Associates, Inc..
880 Third Avenue, New York, NY 10082, 1976.

AMERICA: A PERSONAL HISTORY OF THE
UNITED STATES
episodes in the, 13-part series are especially
relevant:. MAKING A REVOLUTION and IN-
VENTING A_NATION: THE MAKING GF
THE CONSTITUTION. 52 minutes each. Rent
from University of Califomia. University Ex-

Pub. ‘tension, 2223 Fulton St., Berkeley, CA 94720.
1972. -
5 rt -
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Thomas Paine, author of Common Sense, the pamphlét that helped

spark the American Revolution, penned some advice for citizens that
*remains apt today: to go back constantly g first principles. “It is by

tracing things to their origin that we learn to understand them,” he

said, and “it is by keeping*that line ¢ origin always in view that
we never forget them.” Thomas J also foresaw this neéd to
return to these founding principles when he said that they -

“.. . should be the creed of our political faith, the text of civic instruction, the _
toychstone by which to try the services of those we trust; and should we wander )
.from them in moments: of error or of algrm, let us hasten to retrace our steps to _
regain the road which alone leads to peace, liberty, safety.” \

So much good advice from easly leaders of the nation seems worth
pursuing, and that’s what the League of Women Voters Education Fund
did in a project called “The’ Federalist Papers Reexamined.” The aim
was to catch.some of that Revolutionary fire, by turning to the first
principles enunciated in the Constitution and so ably defended in THE
FEDERALIST PAPERS. The plan was to turn that exploration into .
.tinder for citizens—to help them light some sparks of their own to.
lluminate the nation’s future. Toward these ends, the project included:

+ O Six all-day sessions in which experts — politicians, historians, media
professionals, political scieatists, constitutional latvyers and philoso-
phers —tackled big questions that were béing worked out in the time
of our national beginnings and ¢hat are still divisive ssués today. They
asked themselves and one another: Do the assumptions about human
nature and about government.on which the Constitution was based still #
hold true? Will the artful mix that the Founding Fathers created from
those assumptions and from the political realities of the time work fosi
the 21st century? Do the arguments the Federalists used to defend the
new national charter remain persuasive today? Or do new times—a
society 200 years older and infinitely more varied -require new as-
sumptions, a new charter? .

Sitting in with the “experts’” were citizen spokespersons whose job
it was to keep the dialog real: to speak up when discussions became toe
theoretical . . . to ask for clarificatipn . . . to prod about ambiguities . . .
to point toward areas of friction béywegst constitutional principles, ]
between’sectors of society . . . to tie tife discussion firmly to Americans’
concerns about the future. -
O Six counterpart pamphlets, which distill the choicest portions of the ,

‘ discussions, flag key points, focus the issues by means oTprovocative y
questions, and spread the reexamining process to citizens and groups .
across the country. Each pamphlet alsd includes a resource list for
those who want to probe further. ’ : ’

O This COMMUNITY GUIDE, to share with local groups ways to put
this basic idea m(:l these pamphlets to work in their communities.

The League of Women Voters Education Fund dedicates these publications to
the memory of Professor Martin Diamond, who was a moving force and source of
inspiration in the planning, development and implementation of the Federalist .
Papers Reexamined Project. The projejt was made possibleg by a grant from the _ ol
~ National Endowment for the Humanities. ? ‘
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Preface ‘ :
In May 1974, with the m 8 events of Watergate serving as the catalyst, the
1,487 voting delegites wotlt::%e of Women~oters national convention engaged
in a major debate bn representative govemment, the separation of powers, checks
and balances and the role of the executive branch. The essence of the concems this

debate reflected was perhaps best captured by Henry Steele Commager in an ad-
dress delivered toward the convention/s close: .

The great question that confronts us implacably is whether the American Constitu-

tion and American political fes, which have served us so well and have

weathered so many crises, can continue to function in the modem world. Does it still
work; can it continue to work? Is a constitutional mechanism rooted in 17th century
ideas of the relations of men to govemment and edmirably adapted to the simple

- needs of the 18th and early 19th centuries adequate to the importunate exigencies of

the 20th—and of the 21st? Or are the American people perhaps less mature pdiiti-

cally than they were in the 18th century ~ less mature and less spphisticated and less
resourceful? ) N .
From\this couvention-inspired beginning, The Federalist Papers Retxamined
Project grew. In the ensuing weeks and months, the ideas discussed at the conven-
UmwmbroedenedaﬁdreﬁnedMaformalpmposal, culminating in a grant to the
Leggue of Women Voters Education Fund from the National Endowment for the
Humenities. . ”
The mtiohale forthisundeﬂahngisrootedinaquesﬂon often heard as the
United States obeerves its Bicentennial: Can ‘our two-hundred-year-old consitu- °
tional demecracy respond to the urgent demands and camplex problems of the late
20th and 3816t cen ? What better way to help answer this thomy question than
to involve as people as possible in the kind of broad public discussion that
was a hallmatk of 18th century political experience? Furthermeore, to launch such
an inguiry, why nat use THE FEDERALIST&APERS —a most Hllustrious example
of this eort of dialog~ since they were practi®al political documents that-addressed
Ny mmyofthcsmekindeofpmblem&andiaeuesccnfmuunguswday. As George
. Washington put it: — c. ! . .
When the. transient circumstances {of 1787-89) shall have disappeared, [THE
FEDERALIST) will mertt the notice of posterity, because in nareoandldlyandnbiy

\ discussed the principles of fre id the topics of govemment~ which with
dmhMrgbnmkbsdelorng dreyalullbeoonnectedhdvilsodety.‘ K

More spicifically, THE FEDERALIST PAPERS were a series of krticles ad-
dressed “To PeopkofﬂnStauochmY"(oxk"byAlexmdanmﬂton,James O
Madison, snd John Jay, writing under the péeudonym “Publius.” appeared
mthcﬁcwspapanochwYorkCltybctwchtobc'ﬂmmdAuguptl?SBin

'mwuwwmmmmbmmms,um paper -
back edion, py. oli-vill, “
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. response to the vehément attacks on the new charter of govemment that had been
- adopted by the Constitutional Convention in Philadelphia. At issue was the ques-

tion of whether or not the new Constitution would be ratified by the requisife nine . ~

states —and in this respect, New York's vote was critical. The New York conventien
did ultimately vote to ratify, although the extent of TH# FEDERALIST's impact on
the outcome remains a matter of conjecture L.

* Their impact on the ratification vote notwithstanding, THE FEDERALIST
PAPERS are important today because they contain perhaps the most copplete and
profound original record we.have of the founders’ thoughts on govemmént and the
American constitutional experiment. Indeed, it is because of their insightfulness
and “‘horse’s mouth” vantage potnt that they provide an ideal point of departure for
this project’s attempt to promate discussion on the continued efficacy of the politi-

»+ cal principles and structures established two hundred years ago O
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The Fedeéralist Papers Reexamined project wae made possible by &8 grant fromthe
National Endowment for the Humanities The selection of material and ex -
planations in the text a.re' solely the responsibility of the author.
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Introduction = . e

( The Seminars: The, foundation on which this tenewed public debate will rest is
* beéing established by means of élx seminars, to each of which the League of Wpmen -

Voters Education Fund has invited a group of 8-10 “discuesants,” in addition to a

small number of League “participants.” The discussants, abroad mix of historians,

Jjoumalists, lawyers, political scientists and public officials, spend the day in a

free-wheeling, infofmal didlog with each other and with the League participants.

The latter identify points that are not clear and raise additional questions to make

: that a citizen perspective is present both in the seminars and in the community

* ssion materials being developed from them. o . »

¢« . Although each seminar will have a distinct focus d flavor, there are a few

. features they ahare. Each one is loosely stryctured ar&%h core reading list and

' discuseion questiong.that are sent to the discussants and participants jn advance.

The only prepared remarks are those offered by the discussants in abrief opening
statement. Thus, the s¢minar dial‘oge:vdolvee from the combined tniteraction of read:

ings, discussion questions, and intteductory statements. The seminars, in sum,

are the research forim upon which th;.iommmlty discussion hfteﬂa]s\a.re based. _ .

The Pamphlet: This pamphlet — the first of the project publications — summarizes
the main themes that emegﬁin the course of the discussion at the stage-setting
seminar. The coatents, which contain'a minimurm of narrative text, consist of
edited seminar dialog, selected passages froth THE FEDERALIST, questions for *
further discussion, and a bibliographical resource section. The pamphlet will serve
two purposes: it is the means by which the seminar results are made available to »
the Leagues; and it provides a springboard for community discussion. .

. Stage-setting: “Stage-setting” embodieg] two distinct, but interrelated thoies. As e
- the firet of the six project seminars it served to “set the stage” for the remaining
five. The stage Was set, also, in the senge that the seminar focused on a comparises-
of 18th and 20th century thinking about govemment in general and the American v
constitutioual eystem in particular. . / ‘

' League of Women Voters Participants: ™ -
Dale Balfour (Maryland) ’ . . !
-Rita Cohen (New Jersey) > . . . .
Loig Kauffelt (West Virginia) ~ : .

Lulu Meese (Virginia) o ) I's -

Rith Mary Meyer (North Carolina) . /

Barbara Moxon (South Carolina)
Kathy Muquy (Peansylvania) B

' Sue Panzer (Weiahin .C) - ) . .
Marjorie Purcell (De] ’

;
’ . . -
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DmothyTw:y(Gemgh) -

Bons staff, director, Editorial division)
Keller B er (naﬂ board)
Judith H national board)

M Hamld B. Lippman (profect ditector) <
Mogilicki (project assistant)
. Toussaint (project chairman and moderator)x
C Nan Watgrman (national board) _
" The Discussants: .
James Banner, professot of history, Princeton University ' -
-y '-Andrew Billingsley, president, Morgan State University* o
’ M: Caldwell Butler, congressman (R-Virginia)

John Gardger, chairman, Common Cauee

Linwood Hoiton, former govemor of Virginia ! 7
Haynes Johneon, assistant managing editor, The Washington Post
George Kennedy, professor of classics; University of North Carolina

Boston.

~» N

-
. .

*Dr. Billingsley was unable to participate for the entire seminar

ERICE. - 13 :
;o /12

» Martin Diamond, professor of political science,: Northem Ilinois Unlversity

" » . Pauline Maler, professor of Amerlcan history, University of Massachysetts,



The American . -
Political System: .-
Historical o
Perspectives .

To a significant degree, 20th century constitutional issues
embody historical precedmmf which most of us are unaware

or only fuzzily understand. example, do terms-we take for
granted, such as “republican” or “democratic,” meen the .
same thingnow that they did in 17879 Discussing such funda-
mental questicas of definition is an ideal way to set the stage
for an indepth examination of present issues in liglit of the
past that spawned them.- .
Sue Panzer: I would like to know more about certain 18th
century ideas; about the concept of faction; about whether the
founding fathiers in fact thought they were divinely inspired;
about the difference, as they saw it, between a desocratic and
republican form of government. . “p
James Banner: I wonder if a good starting point might net be
with the concept of republicanism with a small “r.” *.
“. .. we may define a republic to be, or at least may bestow that
name on, a governifent which derives all its powers directly or
indirectly from the great body of the people, and is administéred
by persons holdjpg their offices during pleasure for a limited
period, or during good behavior. It is essential to such a govern-
ment that it be derived from the great body of the soclety, not
from an inconsiderable proportion or a favored class of it. . . ."-
Jarmes Madison, FEDERALIST #39 *
Republicaniem meant many things. First of all, it had to do
with a form of govemment. Republicanism meant adherence
to & govemment épringing from the sovereign powers of the ,
people and managed by representatives of the people. So,
formally, it meant the absence of monarchy and in its place
the establishment of representative govemment. Democracy,

! THE FEDERALIST PAPERS pasdages cited herein are intended to
be illustrative Ather than conclusive, i.¢. they are neither necessarily
supportive nor contradictory of the dialog amidst which they have
been placed. . ‘ ’
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A republic’s

" sine qua non;
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* on the other hand—just to distinguish it for 8 moment, again

in a formalistic sense — meant-the participation of all the inde-
pendent people (in the 18th century this group consisted al-
most entirely of white adult males) in policy making and
govemment. The advocates of republicanism felt that such a
democratic system couldn't work across a state or even a
county, let alone across a nation. Indeed, it hadn't worked,
except in the very smallest of communities, such as some of -
those in New England. . -

“The true distinction between these forms . . s that in a democ-
racy the pecple meet and exercise the govermment i person; ina

" republic théy assemble and administer it by their representatives
and agents. A democracy, consequently, must be confined to a
small spot. A republic may be extended over a large region.”
James Madison, FEDERALIST #14

But, republicanism also meant somethiirg else: it @ todo
with the quality of civic existence; i.e. republicanism as a
mere form of government was “bottomed” on some philo-
sophical priniciples and could not work unless certair moral
preconditions existed. Number one, a republic could not exist
without “‘a virtuous people.” * Virtue, John Adams said, is
the sine qua non of the republic. If its people gave way to lux-
ury, to any form of corruption, to lassttude, apathy or com-
placency, to riot and rebellion or to spendinyg more time at the
horse rages than ding to the business of policy making
and constitutionalism, then the republic couldn’t survive. The
republic was the most fregile form of govenment because it
was bom in and of revolutionary times and there had never
been any other quite ltke it. So, *‘a virtuous people’ would be
at the top of the priority list; what comes next I'll list fn no
particular ordgr. .

A republic also had to have peace and external harmony.
Warfare endangered it: warfare created corruption and an im-

. balance in power; it gave the executive overweening power

and, if nothing¥else, created military power; it caused money
to be maldistributed among coantractors who served the gov-
emment, to people who preyed on ocean-going vessels of
eriemy nations, and o forth.

" “It is of the nature of war to increase the executive at the expense

of the legislative authority. ”

. Alexander Hamjlton, FEDERALIST #8
To 8ucceed, a republic also needed intemal peace, har-.
mony, comity, equilibrium, balance, so that none of the parts

could be stronger than the others. Hence, itneeded twohouses

2 A ‘virtuous' person was one who was wise, just, temperant, cour-
" ageous, honest, and sincere; one who poesessed “traits of épecial
consequence for a free republic: the willingness to act motally with-
out compulsion, love of liberty, public spirit and patriotiem, official
incorruptibility, and industry and frugality * Clinton Rossiter, The
Political Thought of the American Revolution (New York. Harcourt,
Brace & World, 1968), p. 887.
L s
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. Checks, balances of Congress, it needed a president to 'e{:ktheCongress‘,imd;? ’
! and other vice versa, it needed a court system U check the other two
. essentiale branches. But, it-also meant that in terms of social existence
. ' neighbors should get along with each other, that the violence
of faction should not proceed too far, and that one should be
modest-voiced rather than of violent expressipn. ‘ .
. “The efficacy of various pririciples is now well understood, which T
" were eithernot known at d, or imperfectly known to the ancients.
The reguiar distribution of power into distinct departments; the 1

Po

introduction of legislative balances and checks; the institution of
* courts compased of judges holding their offices during good be-
. havior; the represestation of the peopi€ in the legislature” py
' o | ,  deputies of their own eléction: these are wholly new discoveries,
or have made their principat progress towards perfection, in '
N . modemﬂmes.ﬁeyarerpeans,and';:retfndmeam,bywhich :
. | the excellencies of republican govemmént may bevetdined and
its im lessened or avoided.” - - o
: . ~gAlexander Hamilton, EEDERALIST #9 -
In addition, tobe preserved.~ and these men had many very
serious and I think justified doybts about whether it could be
—a republjo could not give to power. Power destroyed
- ) republics, 8o it had.to be fetsered, encompassed, reigned in; .
everything "possible had to be done to prevent power from
“‘encroaching”; youll find that term in THE FEDERALIST
PAPERS. Washington used it. Jeffesgon used it. I think it is
significant indeed that in the great crises our rgpublic has
endured we’ve come back 'to this concem about power again
* and again. Power was at issue, for example, when Jackson '
) was President, durifig'the Civil War, under the New. Deal,
N \ . ‘ throughout the First and Second World Wars, and most re-
, . (ceatly, during the Johnsen and Nixon administrations.

v “But the great security against a gradual concentration of the
several powers is the sdme, department i e. the executive, legis-
. lative and judicial] corisists irj, giving o those who administer
; - » each department the necessary constitutional means and personal -~
motives tp resist encroathments of the others.” ,
~ James Madison, FEDERAUST #51

Furthermore, republicags-asgumed that both landed and

. . personal property would, bé distributed fairly widely. They

. ) . were confident about this Décause property was already well

- distributed as & result of tHe & ility of land and oppor-

tunity to'get it. They were well aare, Jhough, that if property

hecame concentrated, then new an gerous concentrations

of power could result. In short, the desire for widespread

- ‘ propesty was very‘much related to the fear of undue concen-

trations of power. - * ’

. Lastly, republicanism” also had a Iot to do with the inde-

. pendence of the electorate; i.e. its capacity for autonomy and

4 volition. People had to be independent to make up their own
: minds, to judge on matters of policy, to determine whete they ,

, " .would live and under what conditions. Independence could

come tl;mixgh education, through a vital press, through the |, - o

Q .- ’ 1“- 7
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of debate. Independence also tould come with
p of property, in the 18th century sense of acquir:
;atakzlnpodmythmughwhichhnccmﬂwmfy
10 one’s cotemitment to live mtherepublica*dmakzitwork
becauee ane owned a ptece of it

¢
> 5

Martin Dismond: That was of course an excglient presenta-

themeelves. The federalista did not believe you needed a vir- -

should be necessary to control the abuses of goverhmemt. But
.what'js gevemment itself bW the greatest of all*refiéctions on
humagg-nature. . . . This policy of supplying, by oppusite and rival
interests, the defect of betier motives, might be traced through
the whole system of human affairs, private as well as publfic.” -
. James Madison, FEDERALIST #51

Panline Maier: I'd just lfke to top off this discussion by
elaborating on the historical perspective that has already been
developed. As Profedsor Banner suggested, the founding
fathers were doing something exceedingly rdre, and therefore

.they quite natyraily lacked any strong sense of confidence

about what gpuld result from their efforts. Simply to establish
a republic was a relatively new thing tn'history. Indeed, as late
as 1774, to be called a republican was like being called a com-
munist in the 1950s: republicanism’ suggested popular self-
govemment; it suggested the end of monarchy and hereditary
rule; it was subversive; and, worse yet, it was utopian Re-
publics, aecording to the wisdom of the times, were impracti-
cal —they always succumbed to anarchy and instability. Where
they worked at al], they covered only a small territory in which
the population was relatively homogenedus and cohesiye. If
to found a republic was itself revolutionary, then to attempt to
found one for a nation as large as the United States was even

, more radical.

The founding fathers were, of course, not raving idealista
but practical men who were building on- relevant past-experi-

ences. Within the states, for instance, republican governments -

had been institujed afid revised for more than a decade and, of

course, experience with national govemment was gained under
the Articles of Confederation. To examine these experiences

Jds to get a sende of the sweat, tofl, and snxieties that faced

revolutionary. Americans. Indeed, because our history has
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. been 8o compacted into neat symbols —the Declaration of In-
dependence, the Constitution, THE FEDERAIJST PAPERS
~we tend to forget all the falge starts and new beginnings that
made the revolution real and contribut®d to its ultimate results.

’ There was no consensus on what the form of the American

republic should be in 1776 or 1787. The state constitutions

+ testify to a spirit of experimentation. Countless varieties of

institutions were tested in those earliest efforts at eédtablishing

republics: unicameral legislatures; govemments with no

executive or with a committee as executive; councils of re-

vision, of censors, of appointments; an electoral college. But

even at the Philadelphia Convention in May 1787 they still

e had much to leam. The convention, I think, was less a battle
. - ofbigandsmanstatee.aswemalwaystold,thanameeﬂng
of men who had a great' deal in common &n what they were

< about to do but who, in the course of four hot months, came to

.still better understand an8f delineate the critical facets o )

-~

American republican govemment.
The framers  Few thought of the Constitution as perfect in the end, &nd
didn’t think virtually no one saw it as an ultimate solution to the problems

the Constitution of republican government. Even the “fathers” of the Constitu®

_ Was an ultimate tion continued to debateits provisions. Madisod, for example,
solution carried on a weighty correspondence with Jefferson over such
Yasic issues as whether the document should have contained
provisions for rotation in office; whether the President should
7 have had a veto over state laws; and whether a bill of rights
Y ought to have been included. The states, furthermore, as-
. sembled long lists of proposed changes. Indeed, if the Con-
" stitution was the perfect document we are led to believe it
wus, why did the new godernment have to begin by drawing up
.ten amendments to it—amendments that are Central’to our
entire modem conception of freedom and the blessings the
Revolution bestowed on future generatione®.
“If mankind were to resolve to agree in no institution of govemn-
. ! t, until every part of it had been adjusted to the most exact
- . standard of perfection. soclety would soon become a generual
scene of anarchy, and the world a desert. Where is the standard
of perfection to be found?”’
’ Alexander Hamilton, FEDERALIST #65
If the Constitution was imperfect, it was nouethel@e better

. for THE FEDERALIST PAPERS to make as good a case as
possibie for a document that even one of its authors consid-
ered to be deeply flawed #Thus, too, the provision that the
.Constitution would go into effect when only nine of the thir-
"teen states agreed to katify ft. This meant that the most Qiffi-
cult etates were left to Yiscuss the merits of the Constitu-
tion iteelf than whether or not they would Jjoin the new Union
that, with or without their participation, would exist. The
issue, in short, was, “Do we want in or do we want out?” The
i political astuteness of the founding fathers in drawing up this

provision had perhaps a far greater influence on Néw York

State’s decision to ratify ‘than did anything Hamilton, Madi-
' son, and Jay ever said in THE FEDERALIST.
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The American

' Political System° ;
Responsive
Government/
Responsible

Citizenry

However elusive and resistant to precise definition they may
be, all political systems rest on fundamental philoeophical
principles. In any discussion of American canstitutional gov-
emment, therefore, it is likely that questions regarding such
" shibboleths as self-evident truths, unalienable rights, indi-

vidual rights, mdw(xnmre of man tend to ariee: Do we still
believe in them? changeohlvetakenplaceinthemsince
the 18th century‘? What might such changes suggest?

Self-evident Truths,
Unalienable Rjghts
and Change.

Indbquidﬁonsofe_ueryidndmemareceminpmnarywms,
or fisst principles, upon which all subsequent reasonings must

Alexander Hamilton, FEDERALIST #31

M. Caldyell Butler: My view of this point may be almost
unique here. I believe that we staked out the objective and
uniyersal truths two hundred years ago when we the
Conetitution and the Bill of Rights, and the concefil® which
were present then are still present and accepted today.
James Banner: Congressman, what are the objective and unj-
. versal truths on which the American people would agree?

M. Caldwell Butler: They are the ones enumerated in the
Declaration of Independence.?

’Spedﬁaﬂy ‘“That all men are created equal thntthcynr:mdawod
with certain ‘“‘unalienable Rights,” among which are “Life. Liberty

s
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M. Caldwell Butler: No.I'm not sure that you'd get universal
agreemeiit on what they are, but I think you would get such
. agréement on the question-of whether or not they exist.

‘ Haynes Johneon: I don’t think people believe in these great,
: sweeping generalities today. They are nfuch more doubtful,
* much md¥e realistic, and believe much less in the almost
mystical principles Ll?at seem to be implied in the question of

_inalienable rights.

Martin Diampnd: I thifik this question of objective and uni- _ .
versal truths refers not only to their precise content but to the .
entire questipn of modem relativism. A whole generation of

college students has grown up being told that there are no such

things: that Jelam has ita truths, medieval Christianity had its,

the Greeks had theirs, we have ours, and that all of them are

merely humin responses to given environments. This is called

the doctrine of historicism or the doctrine of relativism, and I s

- . find it to be a dangerous and false teaching because it pos-*

sesses the inherent potential to destroy the social fabric that

. They exist, but holdgns together. Thus, while Pam gonvinced, like Coagress-
\ many of us don’t man{Butler, that most Americans — Archie Bunker,'for in-

\~

in'them stance —do believe there are certain true things, the self-
evident truths in the Declaration of Independence being an
example, | want to stress the fronic fact that the more educated
A you are the less likely you are {o believe that. ~

. Now, {f there are no such “tive truths, then there can’t .

really be any Constitution That is, it {8 by definition a denial

of.the idea of a coastitution if it is merely an expression of

what the majority wishes, feels, or wants at any given moment.

The original Cqastitution presupposed the existence of some
objective corditions of liberty, equality, and justice. If we deny

their existence, we've knocked the props out from under our
constitutional sysgm'.\ 1f there are no self-evidéut truths,

there’s no Declaration of Independence. If there is not some

‘|

objective cantent to the Preamble of the Constitution, there is
no Constitution. So, a very grave iesue is involved in this point °
and I don’t pretend by my remerks to have dealt with it, only to
call attention to its seriousness and reality.
Pauline Maier: I think the question of modem relativism
Professor Diamahd has just raised is directly tied to a disillu-
sionment with certain pervasive trends in American foreign
policy For a significant period — perhape going beck as far as
the American Revolution itself —we have had an arrogant
‘ " tendency-t0 asqume that “the American way” was the best for
., all persons mywhere that our républican form of govem-
ment was L ideal model for all nations. As we move away from

and the pursuit of Happinesa”; that “to secure these rights, Govem-
ments are instituted among Men, deriving their just powers from the
consent of the govemed”, that when “‘Govemment becomes destruc-
tive of these ends it is the Right of the People to alter or abolish 1t
and “institute™ ahew govemment designed to “effect their safety and
happiness.” |

2
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., rights were a preserve beyond power; they
ate limit on what kinge and magistrates could

think of a8 human rights. Here we often go

claration of Independence, with its assettion |,
kertain unalienable rights, among which gre
nd the pursuit of happiness.” Does anyone
lievé that there are persons for whom these

rlghts “they coa-

define on paper to impjement
: dnm meeans another must
was 4 central problem of Thomas Jeff

‘Yife, liberty, e
today scriously

Dale Balfour: I think we ahouldbeduhﬂgvﬂt.h the factors
the founding fathers,could not have possibly anticipated. The
question is whether or not we can still function with the same
set of objective truths, whichwepmbablyallagreearenecee- .
sary, 'henawholencwscthasgrownupthutmsomzcm

ate in conflict withthem. For example, the right of private
propenty versus the right of every citizen to a healthful envir-
onmeat, or the right to equal opportunity in education.

) M. Caldwell Butler: The problem, it seems to me, is two-
\ e fold: 1) we have begun to promote legislatively and even judi-
clally conferred rights to a level of natural rights that don't
always correspond to the reality of prevailing attitudes and
behavior; and 2) the application of these principles has caused
_ tremendous conflicts in our society. A prime example of this .
i is the busing issue. One approach, as I perceive it, ia based on
the simple right to go to echool where you want to; the other
is to be sure that you've got an equal opportunity to do so. If
we had applied these principles through the years as they were ’
set forth originally, we wouldn’t have many of the probleme
we have today. We wouldn’t be arguing about equal rights for
women because those who wrote the Constitution and THE
FEDERALIST PAPERS said that equality and natural rights
are universal. The problems that have arisen over the years
' / have come in applying these principles.

Keller Bumgardner: What good was it to have the rights if
you couldn’t have thé laws and condi®¥¥s that made it possi-
ble to implement them? That was what I understood Congrese-
man Butler to have said: we all agree we have them, but we've
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We've left

concept of
rights

had difficulty in applying them. S
M. Caldwell Butler: They're colliding, that's the difficulty.

Martin Diamond: They collided in 1787, too. Indeed, rights
by defihition collide because there’s no absolute principle for
optimizing them. The problem, Mr. Butler, is as you say: it's
the multiplication not of natural but of ideas n
inferred from them. Indeed, we’re né talking about natural
ts amymore but about equal gratification. For example,
there is not and cannot be a right to a healthy environment;
rather it is 8ishply a matter of people trying to have clean air.
This is an cxb:aordlnxyafeparmm from the original American
idea of rights, since concept was based on the premise
thatmoeto(thzﬁmeyouwiﬂfaﬂmrealizmgtﬁtm. Now we
include almost everything under rights and are furious when
the needs they embrace are not met. It is this pattern that has
fomented the profound changes in American society we are
undergoing today.
Pauline Maier: | want to mention what is perhaps the most
revolutionary attribute of this concept of “rights”: the cog-
tent of any “right” has a way of ballooning out. Whatever
Jefferson meant by saying “that all men are created equal,” it
is extremely doubtful that he meant what later generations
made of it. In the 17808, artisans and mechanics said jt meant

Rights not they could act for themselves politically and not hate to be
only conflict, deferential to their betters as they were in the colonia} period.

they expand

But) as carpenters began voting for carpenters and artisans
“instructing” their assembly representatives on what to
and how to vote, their earlier leaders oftentimes found
emselves in extreme disagreement with their old copstitu-
eats. Somehow, that was not what equality meant to them. .
Later, of course, blacks and women claimed the same 2quality _
and basic rights accorded at first to white males. Never were
these demands accepted without opposition. Rights, then,
haye a tendency not only to conflict with others. but to expand.
They represent, in part, a commitment to an ideal that “bal-
loons” in its conBequence, as it is claimed by new and ynantic-
ipated constituents. As a result, we have a continuing revolu-
tionary tradition that is intimately connected with this issue

of rights.
Individual Rights — Broader,
Narrower, or Restricted?

Ruth Mary Meyer: lan't our concept of individuhl rights in
the lat¢ 20th century much broader than it was two hundred
years ago? As we approach the next century, it seems to me
that we've started to regard as rights such things as medical
care, decent housing and gainful employment —things which
would never have been considered as rights in the 18th
century.

Dale Balfour: I don’t really disagree, but I think in other areas
our rights have been'narrowed because our society i8 80 much

S
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Individual more complicated. While some of our expectations have
rights —expanded, broadened, our individual rights—as property holdets, for
. contracted, or instence, which was a very important item in the 18th century
both? -have become much more constricted. So, it's not that our
rights have broadened as much as they've changed according

towhatthcneeds of our society have become. .
, Sue Panzer: I would suggest that our perception of rights has
grown according to government’s recognition of them and the
« fact that programatically the govemment has led uego believe

‘ that we have these and can have more.

“An over- acmpulous)ealousy of danger to the rights o[thepeople
. which is more commonly the fault of the head than of the heart,
will be represented as mere pretense and artifice, the stale bait
* * for popularity at the expense of public good. [t will be forgotten,
on the one hand, that jealousy is the usual concomitant of violent
love, and that the noble enthusiasm of liberty is too_apt to be
- infected with a spirit of narrow and illiberal distrust. On the other
. hand, it will be equally forgotien that the vigor of govermment is
. essential to the security of liberty; that, in the contemplation of a
sound and well-informed judgment, their interests can never be
separated; and that a dangerous ambition more often lurks be-
hind the specious mask of zeal for the rights of the people than
. underheforb{ddlngappeamnoe of zeal for the firmness and
efficiency of govemment .
Alexander Hamilton, FEDERALIST #1.
, ) Martin Diamond: If we've broadened the idea of rights, we've
done 80 because the people who want these new things call
them rights. The idea of rights derives from the state-of-nature
theoty. Béfore that there was never any notion of rights. There
are no rights in Aristotle, .in Plato, in Cicero or Aquinae: there
righta — is justice, there i8 what i8 naturally right, there are the posi-
and evolution tive immunities of justice, but there are no rights. “Rights™
. was an inference from the natural independence of each per-
son in the state of nature to continue to be subject to certain
immunities in civil society. That is the only meaning of rights.
Therefore, there are no.rights against nature, no right not to -
get wet when it rains. While it may be desirable and wise to
limit people’s rights to use their property as they see fit, there
i8 no such thing as a right to a clean environment. What has
happened is that the doctrine of rights has become a clever
rhetorical basis for the strategy of those who have enlarged
the range of egalitarian demands upon soclety; they very
shrewdly use the traditional language of rights to help realize
L ’ this expansion. Yet, there is simply ne connection between
this enlargement of egalitarian demands, masking as rights,
and those invented and understood by Hobbes and Locke
that were carried over into our society in the Constitution.
There is 8imply no connection between them and the right of
free speech, the right of equal protection under the laws or the
right of habeas corpus.

. Haynes Johneon: The point on the question of individual -
rights tgat has long fascinated me is the struggle we’ve always
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" The right to

had to face over the right to be wrong. Perhape this is the most
important right of all. It's always under assault, and yet,.1
think it has survived remarkably intact It disturbed me im-
sely, for example, to see George Wallace being booed off
e etage at Dartmouth. While they thought be was wrong, the
real issue at stake was the right to free speech and expression.
We saw this kind of thing in the McCarthy period in the mid-
1950e and again most recently with the Nixon administration.
In this latter period, I think we drew the line very, very close
on free expression and I'm not just talking about the press.
This is very much in contrast to the fact that we used to cele-
brate dissenters as heroes —something I'm not at all sure we
do anymore.
Lulu Meese: To me, it's important to have a right to be free

" from unnecessary restrictiods brought about by endless laws

rights: hedge
against govern.
ment ve. action
by government

gt the state and national level. Many of the founding fathers .
felt that morality or goodness cannot be legislated and I think
we’ve reached the point where we're trying to do just that.
And, in doing 8o, we're restricting individual rights.

“The sober people of America are weary of the fluctuating policy
which has directed the public councils. They have seen with
regret and indignation that sudden changes and legislative inter-
ferences, in cases affecting personal rights, become jobs in the
hands of enterprising and influential speculators, and snares to
the more industrious and less informed part of the community
They have seen, too, that one legislative interference is but the
first link of a long chain of repetitions, every subsequent interfer-
ence being naturally produced by the effects of the preceding.”

James Madison, FEDERALIST #44

Martin Diamond: The reason for this, Mrs. Meese, is that
these “new rights” are interfering with the old ones. The new
rights are-not abstinences from govemment, are not abserices
of authority, but are, rather, impositions of authority and the
expenditure of tax money. And that's another one of the in-
dices of their difference in cBaracter from rights as conceived
by the founding fathers, i e. they're simply public policies,
whether ill or well-calculated, not rights. .

M. Caldwell Butler: The absence of a criminal sanction has
become the basis for rights in modem concept. The Supreme
Court, for example, has recently said that state statutes which
limit or prohibit abortions are unconstitutional: That has been
pariayed into a right to have an abortion. Where this becomes
complicated is in the attempts that have arisen to cut off fed-
eral public assistance funds where the money is used for
abortions. The difficulty arises when someone finds out that
you cannot deter one means of terminating a pregnancy with-
out infringing on another, because that would be a denial of
equal protection. Therefore, the absence of a criminal sanc-
tion has now been parlayed to the point that federal funds must
be available for abortione if they are available for any other
aspect of planned parenthood. And the next step will be a right
to a publicly financed abortion. Wh{le' I don’t have any real
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et oMectiontothat,Idowanttosmssthepoinitimtdghtsha:m
o/ a way of building upon themselves from bases that you can’t

) L. foresee and the total spéctrum of\them has been increasing at
lv such a rate that it is really hard to keep track of them. .

.+ James Banner: We shouldn't necessarily think of what has’
. happened in the last century in the way of the redefinition of
- nghtstobeabadthinglthmkwhatwehavvebemgoing
. through in this respect i8’a second level of revolutiod in the
~ - modem definition of what rights are, although it is difficult

to see wliere we should go next.
Individual There have been two stages in this process of defining
» rights —redefi- rights and there have been historical conditions in each case
nition isn’t - that can be cited to expl y redefinition that has taken-

necessarily batl place. What we got in the 18tficentury was not some miracle,
. * but something that could explained historically, everd
though it was not accepted bfeveryone. Those rights were not
.= accepted at first: there was debate on them for at least two
= centuries, culminating in their general acceptance as being
legitimatc

Rights and Responsibi]itjes

Barbara Moxon: I'd like to intetject a question here that I
think relates to the rights problem. Congressman Butler said
earlier in out discussion that we're more concemed now with
responsibility than with rights —something he saw as being a
positive sign of progress. Yet, in recent years it seems to me
that the opposite has been true; we've been much more con-
temed with rights than anything elee.

Are we more M. Caldwell Butler: Well, what [ meant to say was that we've
concerned with pretty much staked out what the rights are, and therefore
rights than we're not as concemed with defining them as we were. My
responsibilities feeling is the only thing that really concerned them in 1776
—of vice versa? and 1787 was protecting oneself and one’s rights. Now, be-
cause we've strengthened our system and it’s held together for

as long as it has, we've begun to direct our energies toward

what we to be our obligations. For example, while the
right to an cat!on may not be one guaranteed by the federal
governmen are certainly aseuming obligatione in ¥at
field. The okworldlsuhngustofeedthemwhmthgy
¥ have , and we are defining what our obligations are in

that respect ay well. In short, we've moved into the area of
obligations and that, I think, is a sign of
ty.

James Banner: | ‘ like to potint out that one of the rea-

sons that those in the 18th century could concem themeelves
! eo much with rights becanse they could assume an agree-
ment on obligations, cularly those of the politically inde-

pendent electorate. They could assume that citizens would

’ pankipmudwceptmé(rdvicmpau{bﬂlm and that's
something we no longer aocept. The electorate is not ad re-
opmdblcmdtuponomu@tonocwu.mdn‘nndamed
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The 18th century
electorate was
more responsible

hard question to answer why not. It may be because of these
riding entitlements or™the concem for gratification we've
mentioned. =

. Whatever the reason, I think we have to understand that in
the 18th century it was assumed that a responsible citizenry
would ipso facto be a participating citizenry, and that people .
who were independent would use that autonomy for the good
of the republic.no matter how much they might disagree on
matters of policy. We no' longer can make that assumption,
because everybody seems to have 8o many other rights that
they axe concemed with realizing. We have spent 80 much time
educating our youths to think about the rights to which they
are entitled, that we no longer gake them aware of the respon-
sibilities they are obliged to discharge in return.

" Sue Panzer: I would like to pursue the point raised” by Profes-

”r

sor Diamond on the relativist point of view. If I understood
him correctly, he's saying that relativists pose a subtle threat -
to constitutionalism: either they are a danger or they have
simply opted out of the political system because they cannot
fit into it. What I'm trying to do ig link this tWought with
Professor Banner’s point about a rZsponsible cttizenry. For
example, in the time of the founding fatMrs were there people -
who similarly chose™o opt out of the system, or was 100 per-

cent participation the rule? What, if anything, might this sug-

gest about the present polltica.l community with its relativists
and drop-outs? -

James Banner: Well, certainly 100 percent of tHg people did
not participate then, and you put me on the spot when you ask,
because voting participation is about the best singlé way we
have, to measmre civic involvement While the view was
widely held by people that they were obliged to dischasge thejr
civic responsibilities, perhaps as little as 30 percent of those
eligible aetimlly voted in the decades immediately following
the ratification of the Constitution. It was only with the emer-
gence of political partjes, competition, and vital nation
sues that seemed to make a difference to the informed voling
public, that electorat participation went up. Indeed, before the
Civil War it feached heights, particularly at the state level, that
it has rarely achieved since. Ever since, there's been a steady
decline, culminating in the most recent plunge.

*“The definition of the right of suffrage is very jusdy regarded as a
fundamental article of republican govemment.’
James Madiison, FEDERALIST #52
Martin Dlnnond. It's hard to get a handle on these questions.
It's not the voter yersus nonvoter or the apathy versus non-
apathy issue thels involved. The system is not threatened if
half the people don't vote. |
Perhaps it would be useful to briefly suggest some possi-

"ble explanations for the decline in voting that's been' men-

tioned. Firetly, the result of the extensive efforts by organiza-
tions like the League of Women Voters is to register the
nonvoter — the sleeping dog who, upon being registered, simply

N
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goes back to eleep. Thus.whilzwehavcalwayshadthoeewho
. were disposed to vote and those who were mrot, now to a greater
» extent than ever before, both are registered. Those with the
disposition to vote, as indicated by certain sociceconomic- .
, actually vote; the others don’t. Secondly, the tum-
- out of newly enfranchised blacks is statistically low.
. Similarly, the 18-year-old group also tends to reduce the
voting percentages. Thus, one must engage in a most subtle
pecton.l par- statistical analysis to see what may really be happening in our
icipation is voting behavior. Indeed, the decline may not be at all as sympto-
not the problem; matic of apathy or dropping out as we have been led to believe.
T s-ehift in But, the relativism jesue is really related to something else.
concepts of What is now a cause for alarm is not how vigorous the elec-
equality is torate is —which is not to say that we shouldn’t do everything
we cafi t0 encourage it—but the idea that each value is equal
to' every qther value, and that everyone’s desire is equally
entitled to 'gratification by govemment, philanthropy, or eome
o'her means. I think what has happened is that there has been
a switch from liberty-to-try-and-fail to equality-of-getting by
virtue of gomeone else’s efforts. People have begun to believe
that .their wish, desire or whim is equal in moral status to
everyone elee’s. In.addition to the destruction of the concept
of a hierarchy of values, thie-has ted mexorably to a switch T
from 2quality as originally conceived. If you have a race in
which everyone is really free, then the superior succeed and o
the inferior fail. Pemocracy was a. system designed to allow N
. »  for natural failure by getting fid of artificial impediments to
- failure, as well as artificial prope for success. The difficulty is
that we have becomie bitterly opposed to the idea of the
“downs” of democracy and liberty, in contrast to its “ups,” ¥
and I think this poses grave problems for us.

" The Naturée of Man —18th
and 20th Century Attitudes

James Banner: In our earlier consideration of objective.and
o universal truthe _and inalienable rights, Congressman Butler
- remarked that he felt such things still exist, although it might
beé-difficult to obtain general agreement on what they are. I
#  ° wonder if the same kind of consensus might exi
the 18th century’s *‘realistic”” view of human nature.
~ "As there is a degree of depravity in mankind which requires a cer- ..
. N tain degree of circumspectigg, and distrust, so thefe are other . . °’
oo ’ g‘ugﬂﬁeﬂn human nature which justify a certain poruon of esteem - -
confidence.” - . o d
) James Madison, FEDERALIST #55, b
M. Caldwcll Butler: I think we have the same agreement
' today we had two hundred years age. You're an historian, do  *
Hnmm nature— YOu disagree with that?
° do we still - .James Banner: Yes, I do disagree. I must confm that if you
qreeonwlut asked me to tell you in twenty-five words or less what the
Q * itis? nature of man is, Iv?buldbehardpremdtoanswerlguess

27 - ‘




what I want to know is, do all of us here agree that the hature  +
of man is fractious, or harmonious, or evil, or good?

. “Has it not . . . invariably been found momentary passions,
s T3 ~and immediate intérests, have a more and imperious con-. *

trol over human conduct than general or remote considerations

. of pokcy, utty, or fustice?”

Alexander Hamilton, FEDERALIST #6.

Cl.gwell Butler: We're fallible and that's why the founding
set tip this system the way they did—to take care of -

the fallibility of man.

“As long as the reason of man continues fallible, and he is at
~ liberty 1o exercise i, different opinions will be formed. As long as
. . the connection subsists between his reason and his self-love, his
opinions and his passions will have a reciprocal influente on each
ohcr:andmejonnerqﬂﬂbeobjectsn%whkhmelauerwlll
attach themseives.” ’

James Madison, FEDERALIST #10.

Martin Diamond: While it's very hard to say what a realistic

view of human nature is, we do know that there are five or six

.. fundamental views of it, and each political system is in sothe

__. _Aview of buman significant way based an ane or more of them: for example, the -

nature Hes be- classical Greek, the Judeo-Christian, the Hobbes/Lockean,

hind every fobm -the Mgrxian, and the Freudian views. Now, human nature

of government means whatthe human end is: the medieval city and the early
Puritan city on a hill embodied a certain salvation view of

mankind, while the Greek polis was a view of certain aristo-

. cratic potentialities of humans around which all political life

. " “Why has govemment been instituted at g/f? Because the passions
H of men will not conform to the of reason and. justice
without constraint.” '

Alexander Hamilton, FEDERALIST #15.

) ° In contrast, the 18th century realistic view of humen nature v
L / The realigtic  was: let ue not aim at medieval salvation or the ancient aristo-
- - view of lnmfian cratic heights, but let us aim at a senfible Lockean level of
nature: a care- comfortable individual stability and om to be achieved by,
fal blénd of a careful structuring of democracy. This is very much in con-
freedom and trast to modem democratic theories, from Jacobinism to N
stability Leninism down to the conbe@porary-varieties of what might
be -called “enthusiastic democracy.” What these modem
enthusiastic theories have in common i¢ the conviction that
once & system is properly democratic all good things will then
follow. As compared {o this utopian approach, the 18th cen-

tury American thoroughly and, I think, usefully .
realistic. m/c( - - *
In ac ce with this realistic view of human nature, the .

v founding fathers looked o democracy as being capable of
certain faults. Indeed, the Constitution was an attempt to
embody democracy’s excellences.and guard againet its faults.

“[The Constitution’s structures and principles] are means, and
powerful means, by which the ‘excellencies of republican gov-
L ) .o 19

) Y ) 28 |




- ¢ * . %
« . emment may be retained and its imperfections lessened and
avoided.”

Alexander Hamilton, FEDERALIST #9
— "~~~ Furthermore, the heart of THE FEDERALIST PAPERS -
T especisally numbers 9 and 10—isasmdyofdemomcy'sacél-
lences and faults, the way to optimize the one and minimize
the other. The whole of THE FEDERALIST is a commentary
an how the Constitution ie intended to achieve thatresult, i.e.,
how its complex political, social, and economic structures and
4 principles will keep democracy from degen into major-

ity folly and majority tyranny. tﬂ
« *. .. a pure democracy, by which I mean a sodety co ng of a
small number of citizens, who assemble and adminigter the gov-
emment in person, can admit of no cure for the mischiefs of
faction. A common passion or interest will, in almost every case,
be felt by a majority of the whole; a communication and concemn
results from the form8f government itself; and there is nothing to
check the inducements to-sacrifice the weaker party or an obnox-
ious individual. Hence it is that such democracies have ever been
. " spectacles of turbulence and contention; have ever been found
incompatible with personal security or the rights of property; and
. - .. Does democracy __haue in _general been as short in their Mves as they have been

square with a  violent in their deaths.”

* realistic view James Madison, FEDERALIST #10.

of human nature?  [n ghort, as the founding fathers saw it, the relationship
between hiuman nature and democracy 18 based an the premise
that while man possesses sufficient potential to achieve mod-
est success in realizing the latter, the democratic process can
. also lead to folly and tyranny if it's allowed to get out of hand.
. The thing that the founding fathers would have bludgeoned to
death, if they had a chance, is the slogan that whatever ails
democracy can be cured by more democracy. The difference
between 1776-87 and 1976 is a difference regarding precisely
this point. We believe equality is good, more equality is better;
democracy is good, greater democratization is better, and still
more democracy would be best. They disbelieved that utterly,

There is such democracy as being everlastingly in need of constant

a thing as too on and modification.
much-democracy gy is govemment liself but the greatest of all on
human nature? If men were angels, no govem id be
necessary. lf angels were to govemn men, neither nor

internal controls on government would be necessary. In-framing
a govemnment which is to be administered by men over men, the
great difficulty fles in this: you must first enable the government
to control the governed; and in the next place oblige it to control’
itself. A dependence on the people is, no doubt, the primary
contro! on the government; but experience has taught mankind
the necessity of auxiliary precautions.”

James Madison, FEDERALIST #51.
James Banner: I think that there’s good reason to think of the
founding fathers as having given birth to the democratic ideas
that set the stage for the emergence of real political, economic
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Human nature
and government
are both fragile
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and, to somie degree, social democracy over the ensuing two
hundred years. But, these men were not by the widest stretch
of the imaginatin democrats, at least to the following impor-
tant degree: they believed that there were differences among
people, differences not only in intellectual and emotional
capacity but.differences that grew out of and were reflected in
social situations. They lived in & hierarchical society and they
assumed that. thére would be a political elite — indeed, they
were by and lqrge members of it - that would be deferentially
supported by the voting and nonvoting public. They did not
geaenally go out on the hustings or elsewhere, except under
the most extreme conditions of political stress, to get lots of
people to vote and thereby end their deference to “the bettér
sort.” Indeed, democratic snciety and politics didn't really
beginh to emerge until between 1825 and 1840, and solely
among white adult males at

» The foynding fathers beli that human nature was
fragile and that ctvil govemment was necessarily fragile. They
were tremendously fearful about the abuse of f—alegacy
of the events that precipitated the Revolution — they felt
that democracy would devolve into despotism and disorder,

and that oncg that heppened the republic itsedf” would be

¥

doomed. So to that degree, they just weren't democrats. They
were republicans with a small *r.” But in the ringing phrase
that “‘all men are created equal,” and ir the very implications
of 80 much of their writing and their actions, they cgd set the
groundwork: for the- emergence of democracy as we know it

“Power controlled or abridged is almost always the rival and

enemy of that poweg by w’luch it is controlled or abridged.”
: . “’1 "7 Alexander Hamilton, FEDERALIST #15
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The American
. Politieal Syswnr
“A Deep
Malaise Abroad -
In The Land?”

As a result of the recent disclosures of wrongdoing and mis-
conduct by our public representatives and leaders, many
Americans feel that “a deep malaise is abroad in the land,"as
one seminar participant put it. In contrast, othiers would argue
that the cynicism and mistrust generated by these revelations
are neither sufficiently deep nor widespread to warrant the
lgbel “malaise.” Whichever way one may lean on this point,
few would disagree that significant numbers of citizens have
.. at the very least loet confidence in their system of government
and have become political nonparticipants or even outright
dropouts. How can this situation be remedied? Is it, for exam-
‘ ’plc. our political instifutions that are most defective and in
need of reform —or are our political leaders chiefly at fault—
or i8 it the pepple themselves —or a combination of all three
catzgorleo?
JohnGu'dnchehmwaskoumehubnwthewoﬂdwday
differs from the world then and whether or not there are things
the founding fathers may not have foreseen. I think the answet
Eﬂxaamm there are. | think, for example, that the founding
would have found it very difficult to foresee what the
* revolutions in communicatigns and traneportation would do
- to a settled continent. We have become, at z:meemm
. respects, irretrievably one society because of
Things have I think the founding fathers would have found it very difhi-
* changed in ways cult to grasp the problem of a world in which elites and the
the founding whole structdre of tradition thatsupﬁnzdthemhaddecuyed
_ fathers couldn’t 8o that the facts of life they took for granted as being in the
have foreseen order of things might just not always be there —a sedse of
social responsibility or willingness to take leadership, for
example.
“When once ‘an efficient national govemmenthalnbﬁshed, the
best men in the country will not only consent to serve, but aiso
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* Things aren’t
so different —
the U. S. was
bora modern

. ’ '

wi¥ generally be dppointed to manage it; for, although town or
country, or other contracted influence, may place men in State
asgemblles, or senates, or courts of justice, or_executive depart-
ments, yet more general and extensive reputation for talents and
other qualifications will be necessary to* recommend men to of-
ﬂmunderﬂlenaﬂomlgovemment-apecpllymnudﬂhaqeme -
widest fleld for choice, and never experience that want of proper
persons which is not uncommon in some of ¥ States.”’

John Jay, FEDERALIST #3

They couldn’t poesibly have fi the problems of large-
ecaleorganlnﬁcn,thedepcrsam«m, the effectd of vast-
ness and complexity on the relatiogfship between the individual
and his or her society. How could they have pictured all that
this has meant in terms of alienation end the attendant need
for, intermediary groups~tt-weempower the citizen and give
one & renewed senee of felationship with the processes of

?

While the founding fathers were certainly aware of the
federal-local problem in the context of the nation us the
states, ] don't think they could have guessed how enorfnously
complex the federal-state-Yocal situation woyld e. All
one has to de is look at the multiplicity of federally
local instrumentalities that cut across municipal and state
boundaries, to see the largely unexamined groping to resolve
this problem today.

“. . . each of the principal branches of the federal govemment
will owe its existence more or less to the favar of the State
govemments. . .."”

" James Madison, FEDERALIST #45

Lastly, I don't think they could have foresecen the emer-
gence of what I think of as the “special interest state.” They
certainly understood faction; they certainly understood the in-
clination of various groups, whether ‘geographical or other-
wiee, to seize power. But, how could they grasp the fact that
we now have a governmental infrastructure — the many federal
regulatory agencies are ready examples — which is, in effect, a
collection of wholly. owned and operated fragments of special
interests and groups outside of govemment? )
Martin Diamond: I do believe things are different, now from
how they were in 1776, but not all as different as Mr. Gardner
suggests. When he mentions technology sad cation
end that we're irretrievably one nation, my reply ig that this
was intended. When he speaks about large-scale organizations
and the epecial-interest state, this too was understood and
intended. The host important fact about the Constitution was
not that it reflected 18th century reality but that it meant to
Create a decistvely new reality. It yms not designed just for
three or four million farmers living along the eastern sea- -
board but ‘rather to bring, into being a gigantic commercial
union in which tens of millions of people wonld live in a
fashion far different from that of the 18th century. To para-
phrase de Tocqueville, the United States under the Constitu-
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u;:n'{ubommodcm.’l‘hathwhyweremamaoeerwour
political origins than is the case anywhere else in the world;
even though there have been significant changes tn our social
and economic life since then. In short, I dom’t see any diffi-
culty, nor do I think Mr. Gardner does, in the fundamental
constitutional design, but eimply the need now for creative

‘ on.

‘ Haynes Johnson: What we may be touching on here is some-
thing that relates to the way people feel about their inability
to do anything about national problems. I doa’t think it is'an
accident, for example, that people are voting legs in general
and particularly at the national level. Although the reason for

thie is often explained in terms of apathy, I just don't eee it -

It's not apathy that way because apathy by definition means an absence of
—people feel caring. Rather, it seems to reflect an attitude that there is not
belpless mwggh one person can do, 8o why try. Indeed, the problem goes
even deeper than that: people have serious questione about
the way their system is operating today. There’s widespread
- mistrust of all kinds of inetitutions, not just over what one
rcadshthcpmeorhmwhmacmguemaneqeah.hdl
think this does affect the way we feel about our system of

govemment. )
“1 will, in this place, hazard an observation which will not be the
less just because to some it may appear new; which is; that the
more the operations of the national authotity are intermingled in
ﬂ\e!)rdtmryexerdseofgovemmem, the more the citizens are
accustomed to meet with it in the common occyrrences of their

© political life, the more it is famifiarized to their sight and to their -

_” feelings, the further it enters into those objects which touch the
' most sensible chords and put in motion the most active springs of
the human heart, the greater will be the probgpbility that it will con-
ciliate the respect and attachment of the community. Man is very
- much a creature of habit. A thing that rarely strikes his senses will
generally have but a transient influence upon his mind. A govemn-
ment continually at a distance and out of sight can hardly be ex-
pected to interest the sensations of the people.”
' Alexander Homiton, FEDERALIST #27
Linwood Holton: Aren't you overlooking the distinction be-
tween the structure of this government —through which we
We have the certainly can*fitack the various problems that coafront us —
governmental and the problems themeelves, whichammﬁnﬂdymonfrys-
tools to solve trating? I think that the structure i8 sound and permits us to
our problems attack the problems that frustrate us Clearly we haven't solved
" all the ggoblems, but we have the mg¢ans with which to do it
Haynes Johneon: | agree with that — the tools are there. But I
#  think there is increasing doubt over whcé;.er the system itself
isn’t in need of more of an overhan] in terms of ‘things that go

govemment, such as corpomate power. I'm not sure

beyoad

people believe, that thizse questions are being addreseed.

M. Caldwell Butler: While it is undqubtedly true that there is
a generul feeling of dissatisfaction with public servants today,
I want to point out that on the other hand I also see respect
shown toward this country’s institutions all the time. I have
high school kids coming up to Washington, and they respect
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the institutions —the Supreme Court, the Capitol, the Con-
~ grees or Senate. Furthermore, I was deeply impressed by the
letters I received during the impeachment proceedings* pn
President Nixon ~almost 1,600 of them — from people who
wrote three, four, and five pages in longhand just to tell me
how concemed they were about the state of the nation, not
necesearily abdut which side of the question they were on.
The feeling of concemn that this demanstrated convinces me
that respect for the institutions is just as strong as it ever was
and that is an encouraging sign for me.
“The aim of every political constitution is, or.ought to be, first to
obtain for rulers men who possess most wisdom to discem and
most virtue to pursue, the commgn good of the soclety; and in the
next place, to fake the most effectual precautions for keeping
diemwmmwmutheyoonﬂnuetoholdmeirpubﬂcm”
James Madison, FEDERALIST #57.

Now, when raise the issue of dissatisfaction with
publicofﬁchl(lyotl‘:!nkthcmfmitisthatagmmﬁons
hsvlngthcmoetcontnctvit,htbemdonotmakeagmuine
effort to let the rest of the electorate know how difficult their
Disaffection— job is. Such groups, for example, will often operate on the
is it with premise of trying to shame a legislator into voting a certain
“institutions or way by implying that-if he doesn’t, he’s not oo the stde of the
individuals? angels. If we are really concemed about what people think
about government today, we ought to spend our time increas-
ing the esteem for those in public life, not in knocking
them down.
Haynes Johnson: I think where we really'di
an this point: I think institutions aren’t as
uals are. You through any number of
onstrate, without exception over the lagt fifteen years,
- that netitutions have gone down in terms of/public respect
and esteem. On the other hand, I think tndfviduals are re-
spected — people want to believe in them. -t
“No government, any more than an individudl, will long be re-
spected without being truly respectable; nor
without possessing a certain portion of order

country has gone too far, and thus when I give a speech
these days I spend at least a few minutes trying to rehabilitate
the idea that politics is the only arena in which we can work
onic::diﬁ'ercncee. unlese of course, we want to shoot it out
+  Antipolitics or ituptot.hcwhjmsofadictator.Iunfaﬂlnglyurgeqit!~
sentiment has zens to support their able politicians. On the other hand, I
/ @ooe too far don't think organizations like Common Cause chn adopt the
. ) supportive stance urged by Congressman Butler and still be
forceful and effective in dealing with the problems at hand. In
this sense, it is an unavoidable fact of life that there will a)-

ways be the appearance of someone being “knocked down," N

whether or not this is actually the case. -, . .
. NnWMwWhﬂeo:gmMmohszogmonCauumd
the League of Women Voters and pther citizen groups-may in
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a sense coantribute to the deep malaise abroad in the land,

. which we've been discuseing, there are other forces at work

. ) as well. It seems to me that in many cases, particuldrly in

terms of our elected officlals, mistrust and disrespect have

Malaise —a developed where they really ought not to because public serv-

reflection of ants are being called upon to act as mediators between highly

_a fragmented fragmented segments of society, each of which carries its own
society benner and pushes for its own thing.

- “A good govemment implies two things: first, fidelity to the object
of government, which is the happiness of the people; secondly, a
knowledge of the means by which that object can be best at-
tained Some govemments are deficient in both these qualities,

most govermments are deficient in the first.”’
. James Madison, FEDERALIST #62
Martin Diamond: When people speak of disaffection and mal-
aise, | think what they have in mind ie that Americans@re an-
noyed at govemment from a left-wing position, i.e. that gov-
emment is insufficiently responsive. While I don’t have any
poll data to back up my point because none of the pollsters
have asked this question, I nevertheless think that just the
Malaise: right- opposite i& true —the malaise is a right-wing objection on the
wing reaction part of ordinary Americans to left-wing responsiveness of gov-
to left-wing emment. I've deliberately used the terms “left” and “right,”
over-responaive- which are certainly much too simple, but I sincerely belteve
ness? that all the talk of disaffection has its roots chiefly in a kind
: of Archie Bunker hostility to the over-responsiveness of

‘ government. .

Haynes Johnson: I disagree. It would be wonderful if it were
that simple —if it were all political or ideological —but I don't
) think it is at all.

L

Martin Diamond: [ didn't mean to oversimplify it. What I do
want to stress is that no one, to the best of my knowledge, has
investigated this possibility. Every poll or survey on this jesue
has taken for granted the view that government jen’t m{;em
sive enough. I am certain that some of the malaise is due to
over-responsiveness, and it's our duty to see to it that thie is
sympathetically looked into. .

o Haynes Johnson: The problem that tends to occur when we
‘use terms like “left” and “‘right” is that you can’t take literally
whatever Archie Bunker is —and I'm not even sure he still ex-
ists; maybe he’s been replaced by Tom Hartman who smokes
pot. has affairs, and gets V.D. —Bunker'is a caricature of
American life. I think that what people ar¢ saying is that it's
not a political thing, it's not really governmental either. Rather,
it's that there are so many forces and instititions out there =

- the factory in which they work, the union they join, the offi-
cials they elect or don’t elect — that don’t seem to be in anry way
_ relevant to them, and they as individuals have no power It has
" nothing to do with a right-wing or left-wing point of view. It's
much more compléx than that, and le are aware of it. Yet,
while people are very sophisdcated?::g understanding about
the complex nature of these {orges, they nonetheless seem to
be operating on the premise that if I can't make a difference,
the hell with it.  * . . )
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The American .
Political System:
The Constitution is
: . Alive And Well...?

. As Americans approach the complicated problem of restoring

R public confidence in their political procesaes, the idea of revis-
ing, amending or even entirely redrafifig the Constitution is

e e - " sometimes put forward as a plausible first step. But for every

such proposal there is the counterargument that su
the Constitution to full-scale revision might oper.up a Pan'
dmn‘abox.crcaﬂngdgnymgrepmbkmathmitcmddever
help to resolve.
Linwood Holto#t; If we held a constitutional convention to-
day, the communicatjons industry and {he mass audience that
has developed in its wake would tend fo pueh it isi the direc-
tion of becoming a town meeting. clearly, rhost of the -
issues that would be raised would be t50 complex for the town
meeting eetting. They would require mature deliberation by
people respansible for ascertaining all of the facts, not some-
one who intérrupts his trade or profession on a part-time
basis. :

James Banner: As I listen to Govermnor Holton, my reaction
N lstbatlthmkthoocwhowminqmtmlinthchtclsthm-
tury would have agreed with him —problems are too complex,
too important to be left to the people. Therefore, I suppose
the question before us is whether or not they were right and
- whether or not Govemor Holton s right. I find myself in sym-
' pathy with what ke says, but what he says also has a chrono-

& logical and social location that we should not lose track of,
‘Thcdar{pro[dbalrblngmepublkﬁmqwmwbymbmﬂngbo
strongly the public passions is a still more serious objeetion against
a frequent reference of constitutional questions to the decision of
3 / the whole society. Notuwithstanding the success which has at-
tended the revisions of our established forms of government and
. ™= uwhich does so much honor to the virtue and inteiligence of the
people of America, It must be confessed that the experiments are

of bo/kk&h,a nature to be unnecessarily multiphed?’

| James Madison, FEDERALIST #49
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Redrafting the Secondly, although Madison averred in FEDERALIST #51
Constitation — that ‘justice is the end of govemment, it is the end of civil so-
18th century ciety,” the principal concem the founding fathers had was
precedents ve. with order. Justice was for them a means to obtain order. I
20th century think, however, that today justice lies much more clearly
n realities within the center of our political concemns; it is related much
more to equality than to order. Thus, if we were to hold a con-
stitutional convention today, and God help us if we ever do,
our principal aim would be the creation and preservation of
justice and not the creation and preservation of the Republic
through order. )
} ,  Finally, what also troubles me about the idea of a constitu-
tional convention is not that we would preserve the Supreme
Court, have a bicamersl legialature, or allow the President to
veto acts of Congress and make treaties the supreme law of
the land. The problem would be in Section 8 of Article L what
should the powers of Cangress be? That's where the real is-
sue would be joined: should govemment take care of us, in-
8 8. eneigize us; or should it just keep the lid on things~
d problems to be solved elsewhere in the polity. This
is the classic argument about constitutional ‘govemnment, i.e.
what govemnment i8 supposed to do, and I don't think there'd
be any more agreement on that issue today than there was two
hungred years ago.
M. Caldwell Butler: It makes you wonder how they got agree-
ment two hundred yeare ago.

James Banner: One side won and explained itself. .

George Kennedy: One of the fears that I would have about a
constitutional convention is that it might adopt some sort of
structure that did not in fact reflect the kind of knowledge of

and experience with instability that the founding fathers had.

It seems to me that they knew a great deal ebout’instability, .
and after two hundred years of the Conatitution, we don't. We

really cannot conceive of instability unless we've happened to

ltve in South America, Italy, or some similar place.

“The zeal for attempts to amend, prior to the establishment of the
Constitution, must abate in every man who Is ready to accede to
. the sruth of the following observations of a writer equdlly solid
and ingenious: ‘To balance a large state of soclety [says hel
whether monarchical or repubican, on general laws, is a work of
%0 great difficulty that no human genius, however comprehen-
sive, is able, by the mere dint of reason and reflection, to effect it.
The judgments of many must unite in the work; EXPERIENCE
must guide their labor; TIME must bring it to perfection, and the
FEELING of inconveniences must correct the mistakes which they
inevitably fall into in their first trials and experiments’ "’
Hume's Essarys, Vol 1, Page 128 *The Rise of Arts and Sciences ”' *
as quoted by Alexander Hamilton in FEDERALIST #86
Martin Diamond: The idea of a federal constitutional conven-
tion makes my blood run cold. First of all, we wouldn't have
The problem of the first requirement for a good constitutional convention, and
secrecy that is absolute secrecy. We would not allow the delegates to
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ait behind locked doors with the press rigorously excluded, as
was done in 1787. Indeed, in the evenings Banjamin Franklin
and the other delegates were followed to make sure that word
of the proceedings did not get out prematurely. What they
wanted was for the delegates to be able to argue about what
was beat for the country and not have to be worried about the
political consequences of immediate disclosure of their delib-
erations. A new convention would therefore require an im-
menee degree of autonomy, something which in these times
would be improbable, if not impossible. )
“The erection of a new government, whatever care or wisdom
may distinguish the work, cannot fail to originate questions of
intricacy and nicety; and these may, in a particular manner, be
expected to fiow from the establishment of a constitution founded
upon the total or partial incorporation of a number of distinct
sovereignties. "Tis time only that can mature and perfect so com-
pound a system, can fiquidate the meaning of all parts, and can
odust them to each other in a harmonious and consistent
Alexander Hamilton, FEDERALIST #82.

Secoudly..atoneﬂumcn isn’t something you can draft with
ease. While constitutions are written all the time, by no stretch
of the imagination does that mean that they will work and sur-
vive. What a constitution is, is something that gets agreement
and gets old. We've frequently said today that the average
American might not go for the Bill of Rights mmew, but he
does accept it now because it's two hundred years old and it’s
his by ancient custom. Blacks, to choose just cae example,
won rights in thie country by brandishing slogane two hun-
dred years old and finally extorting acquiescence to them from
bigots. Therefore, I urge that ‘we be most cautious in tamper-
ing with a document that achieved this unique mystique
and venerability. .

*“ .. frequent appeals [to alter the Constitution] would in great
measure, deprive the govemment of that veneration which time
bestows on everything . . . . the strength of opinion in each Indi-
vidual, and its practical influence on his conduct, depend much
on the number which he suppoees to have entertained the same
opinion. The reason of man, tke man himself, is timid and cou-
tious when left alone, and acquires firmness and confidence in
proportion to the number with which it is associated. When the
examples which fortify opinion are ancient as well as numerous,
they are known to have a double effect.”

. James Madison, FEDERALIST #49

Paaline Maier: It scems to me we lack the basic prerequisite
for any kind of constitutional convention, that is, pervasive
diseatisfaction with the standing system. In the past, when-
ever a constitution was revised, a widespread sense .
that the document had proven seri ective. Everything
we've said today leads to exactly the opposite conclusion:
Some of the ideas behind the Constitution may have under-
gone a permutation in the past two hundred years. We think of

-
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{ rights in a different and perhaps an expanded way, for exam-
. ple, but I don't think we have a fundamentally different idea of
humasinature. We have perhape a more variegated notion, but
- the basic suspicion of human nature and the desire to protect
the nation from indtviduals or groups would injure it re-
main important. And that concem THE FEDER-
ALIST PAPERS. ’
In short, despite my somewhat irreverent comments at the
outset of this meeting, it is clear.that the Constitution has
) lasted very well. We have occastonal quibbles. Every few
- ) years, for example, we wonder about the electoral college. But
there is within the Canstitution a mechanism for solving such
relatively limited problems. As to the larger problem of coan-
taining power, which was discussed earlier, again I think the
Canstitution itself contains the solutions. We must simply
hanor it more exactly and take more trouble to understand the
foundations of the American republic; to emphasize, for ex-
ample, its demand that all men be bound by law. There is no
ot need to rewrite the document. ) (]
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In Conclusion: Questions
for Further Discussion

The American Political System:
Historical Perspectives

Dmouuyorkepublic:Whid:orB_oﬂl?

What terms do you think most accurately describe the American political system
today? How relevant are the 18th century distinctions between a democracy and a
republic made by James Madison and others? :

Checks and Balances: “An Excellency of Republican Government?”

DoesthcpﬂndplcofchzckaandbalmmcmbodiedhtheConeumuoumakemr
system of govemnment more or less democratic — more orless efficient and effective?

In Search of “A Virtuous People . . '."'

What is your respanse to the contention that govemment can be no better or worse
than the sovereign people from which its just powers are derived? If as Professor
Banner contended, the founding fathers believed that republicanism required “a
virtuous people,” do Watergate, Lockheed, and PX-type scandals imply that we are
no longer such a people? In ordeg to be effective and enduring does the American
political system really require ‘i virtuous people”? If so, what can be done to
foster public spiritedness, incorruptibility, and other characteristics of “a virtuous

people”?

The American Political System:
Responsive Government/

Responsible Citizenry

Self-evident Truths and Unalienable Rights:

Are There Any Such Things? - '
WhaxloyourmcﬂcuwthccontmﬁouthattheAmeﬂcanpeoplecu;nolonger
agree on what constitute self-evident truths and unalienable rights? Do you agree
with Professor Diamond's clain that widespread disbelief in such first principles
“kmocks the props out from under our constitu system’'?

Is Our Concept of Rights Different Today?

Do you think that the concept of individual rights is really different today from what

it was two hundred years ago? What problems, if any, might a changed concept of
_ individual rights pose for the smooth functioning of the American political system?

Aré Rights “Ballooning”? Colliding? _
Howdoyouthmkﬂxefomdingfathmwmddmwcurrmtusageoftheterm
“righta”? Do we need to differentiate between such “rights” as the right to an abor-

tion, the Equal Rights Amendment, the right to a job or adequaté housing? Are the
rights-related demands being placed on our system of government pushing us

) a1 .
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founding fathers’ greatest feara? -

| Riglits and Responsibilities: ANeedforgumce? 3
Do you agree with Professor Banner’s statem t that the 20th century eleN
not as “responsible and responsive” as its 188 century countefpart? If yd

" and responsive”?

\:‘)’:nmcy- How Much Is Too Much?
. our system of gov‘e\mn(cnt become tgo ‘“democratic”? What do popula: atti-

cal system has become too democratic, what s@dd done about it?

Human Nature: Has It Really Changed? °

What is the relationship between our view of human natéire and our attitude
govemnment? I8 it consistent with that envisioned by the fmuhihqgtéf"? Ifnot, is

that a positive or negative dcvelopment? ) e

The American Po cal System. -

“A Deep Malaise Abroad K
in the Land”? : .

Disaffection: Is It With Institutlons, With Individuals or Both?

‘What i8 your reaction to the assertion that “a deep malaise is abroad in thg land?"
"If you agree with this diagnosis can you ‘identify what, it4s t.hm we're'disillusioned
about? What rcmediee would you prescribe? - - .

Thz USA Today: Pus ca change, plus c’i‘pst 1a méine chose?

“In light of repeated-violations in recent years of both the letter and spirit of the
-Constitution, do'the principles and structures it embodies,still retain the same
-promise they held at the time of the founding of the Republic?

o ’l‘lné"herlcan Political System: o
The Constitution. =
Is Alive and Well . .. ? .

On Balance: Strengths and Wnkne«zﬁ - ’ i '
In your judgment, do we need to redraft the stitution? If so, what are the major
defects? , ‘ .
A A Constitutional Conv°cntlon. Pandora’s Box?
In view of the changes in communicatidn and population that have taken place
since 1787, do you think it would h‘fcaeible»hold a 'productive constititional

codvention today? Does the amending pfocese the founding fathers deliberately
pl.cedtnme&msduiumrematnasufﬁdmtmoum? ’

Limited va. Pemdnﬁovzrmcnt?
Ifa mummbesaldwmmmeﬂmestnwhlchltiawﬂttm.whatwmﬂd

order —rights — reapmaihlht.lu?

" 41

what do-you think can be done, to encourage citizens to become more “responslble .

tudes on issues like crime and “law and order” suggest in this regard? If our politi- -~

written in the 19700100&1&&‘?Whatvalueswou!dbeanphnslnd. Justice —-
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Primsry Sources: -

Commager, Henry Steele and Richard B. Morris (eds.), The Spirit of ‘76, Harper &
Row, 1967, 885.00. An excellent collection of original 18th century cultural and
political documents, letters, pamphlets, speeches, and newspaper articles.

~The Comstitution of the United States; The Declaration of Independence; and

thtngta;‘s Farewell Address.

Crévecoeur, J. Hectof"St. John, Letters From an American Farmer, especially Letter
I, “What Is An American?,” Dolphin, 1961, paperback, #8.95. A persanal ac-
count of mid-18th century America filled with pithy insights on that period’s social,
economic, and political characteristice. <,

Farrand, Max (ed.), The Records of the Federal Convention of 1787, 4 vols., Yale
University Prese, 1966, paperback; vol. 1-8, 86.95 each; vol. 4, #8.75. A standard

v source book based on the notes of the convention delegates. *

' Hamilton, Alexander; John Jey; and James Madison, We Federalist Papers. espec
lally #1, £, 15, tntroduction by Clinton Rossiter, Mentor, 1961; paperback, 'SJ,Q?
Madisan, James, “Letter to Thomas Jefferson, October 24, 1787,” in Julifh Royd

Y (Sed.). The Papers of Thomas Jefferson, Volume I, Princeton University Press, 1950-,

28.50. N o
Paine, Thomas, on Sense,” in Nelson F. Adkine (ed.), Common Sense and
Other Poliical Writings, Bobbe-Merrill, 1958, paperback, 83.00.

SeegndaryScmeg: ,

Adair, Douglase, Fame and the Founding Fathers, Trevor Colboum (ed.), W W. -
Norton & Compeny, 1974, 81%.95. A series of collected essays by Douglass Adair »
on the intellectual history of the founding period: .

Bailyn, Bemard, The Ideological Origins of the American Reuoluﬂoﬂ, especially chap-

ters II and III, Harvard University Press, 1967, paperback, $8.50. A Pulitzer
Prize-winning book that traces some of the fundamental ideas that were.instru-

mental to the coming of the Revolution.

Goodman, Paul (ed.), The American Constitution, John Wiley & Soas, Inc., 1970,
paperback, #4.25. An anthology of writings on the Constitution by scholars, in-

cluding excerpts from The Federalist Papers. . 3

. Greene, Jack ‘(ed.), The Reinterprelation of the American Revolution: 1 763-1789,

/' Harper & Row, 1968, paperback, 87.95. An anthology of essays from various
viewpoints on the meanirtg of the founding years. ~ .

Kenyon, Cecelia M. (ed.), The Andfedemlistsj Bobbe-Merrill, 1966, paperback,

#8.45. An anthology of antifedgealist ets, newspapers, and other docu-
ments, plus interpretative the editor. .

Levy, Leonard W. (ed.), Essays on the Making of the Constitution, Oxf versity
Press, 1969, paperback, #2.95. Essays by different scholars.

Rosasiter, Clinton, The Political Thought of the American Revolution, Harcourt,
Brace & World, 1968, paperback, #8.15. A history of the political fdeas that guided
and sustained the establishment of liberty in early Ameriea.
- Wood, Gordon S., The Creation of the Americdh Repsﬂc, W.W. Norton & Company,
1968, paperback, #8.45. A synthesis of the social, political, and economic forcee
iy at work from the revolutionary period through 1787.
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The Bill Of Rights—
- The First Ten« Amendments

the free exercise thereof; or abridgisfy the freedom of spee N
or of the press; or of the dghtofﬂxepeoplepeaceublytomwmble, and
topeﬁﬂonﬂwGovemmentforar;édnuofgﬂz_nnces. :

n.Avenreguhtchmﬂl,bdngnecesurymthe;aecuﬂtyofn&eeStatz,
theﬂghtdthc.pioplemkchgndbegrmsjshnllnotbemﬁ'lnged.
lll-NoSoldierahall.lnﬂmeofpmebequarteredinmyhouse,ﬂthout s
thcconsentofthg()mr,norinﬁmeofwar,butinamamertobepre-
scribed by law. -4 ' y "
W.Thcrightofth‘epeopletob‘ésecm’elntheirpersons,houscs,papers.
egts,agninstumeasomble'semhepqﬁdsdmre_s, shall not be
viohted.andnngmuihaﬂbsue,butypqnpmﬁablea‘gse,sup-,
d by Oath or affirmation, and particulasly d the place to
d, and the persons or things to be s¢ized. oo

V.NOpenonshanbeheldtomswerfora tal, or otherwise infamous
crime, unleuqn&pmcntmentorindic‘ &f a Grand Jury, except
.incamarhmginthehndornlvalf in the Militla, when in

achulscrvicqipﬂmeofWarorpubucdmg : nor shall any personbe -~
bjec,tforﬂuapameoﬂ'enccwbetwiceputinjeopardyofufeorumb; . -
s shallbecompelledinanycﬂminalcuetobewiynasagdnsthlm- .’
' ulf,norbe,depdvedoflife,liberty,orproperty,withoutduepmczssof
law; nor shall private property be taken for ptgblicuse, without just

“.lnanadmjnnlgromuﬂons,thzmsedshaﬂmoytheﬂglntoa
speedy and pnblictrhl.bybnimparﬂaljuryofthe State and district
Mﬁlthecﬂmzshnllhaveseencommlﬂz which district shall have

him; to have compul for obtaining wi sees in hia favor,
and to have tire Assis: of Counsel for his defenge. .
WVIL. L suits at common law, where the value in troversy shall exceed
twenty dollnn.‘h'erlghtoftrhlbyjnryshnll preserved, and no fact
tried by & jury,-shaH be otherwise re in any Court of the
United States, thaﬂ.ceord‘lnththlemlesofthecommonhw.
VIIL. Excessive bail shall not be feqiired; nor exceseive fines imposed, nor
cruel and unusual punishmen inflicted. - .
IX. The enumerstion in the, ConsHtution, ‘of cértain rights, shali not be
_ construed to deny or disparage gtheqi retained by thépeople.

X. The powers not delegated to the United States by the Constitutich, nor
profiibited by it ¢o the States, are reserved to the States respectively,
or to the people. ’

»
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Introduction
® . In May 1974, with the momentous events of Watergate serving as the catalyst, the
* 1,487 voting delegates to the League of Women Voters national convention engaged
in a major debate on representative government, the separation of powers, checks
and balances and the role of the executive branch. The essence of the doncems this

debate reflected was perhaps best captured by Professor Henry Steele Commager
in an addyess delivered toward the convention’s close: = ..

The great q‘t‘Jesu'on that confronts us so implacably is wheéther the American Constitution
and American political principles, which have sérved us so well aiid have weathered so
many crises, can continue to function in @ modem word. = _ v

) e .
From this convention-inspired beginning, The Federalist Papers Reexamined
project grew It evolved in terms of a rationale often heard during .the.aation’s
Bicentennial observance: Can our two hundred year-old constitutional democracy
respond to the urgent demands and complex problems of the late 20th and 21st
canturies” What better way to help answer this question than to involve as many
pegple as possijble in the kind of broad public discussion that was a hallmark of
18th century political experience? Furthermore, why not use THE FEDERALIST
PAPERS—a ustrious example of this 18th century public dialog— to launch
such an inquiry? - - S
Specifically. THE FEDERALIST PAPERS were a series of articles ad

“To the People of the State of New York" by Alexander Hamilton, James Madison
and John Jay, writing under the pseudonym *“Publius They appeared in various
New York City newspapers from October 1787 to August 1788 in response tothe .:
veherhent attacks on the proposed Constitution that had been adopted in Philadel-
phia. At issue was the question of whether or not the new Constitution would be
,ratified by the requisite nine states —a process in which New York’s vote would be
“critical While New York did finally ratify, THE FEDERALIST PAPERS remain
important not beeause of their impact on this outcome — the extent of which is still
debated —but rather, because they are a most profound statementsof American
thinking on government in which many of the same kinds of issues confronting us
today are addressed. As George Washington put it: »

“When the transient circumstances of 1787-89 shall have disappeared, [THE FEDER-

ALIST PAPERS) will merit the notice of posterity, because ‘n it are candidly and ably

; discussed the principles of freedom and the topics of government — which will be always
interesting to mankind so long as they shall be connected in civil society.”*

The*Seminars: The foundation 4f this renewed public debate on American govem- .
ment rests on ' serles of six seminars, to each of which the League of Women
JVoters Education Fund invites a group of 8-10 “discussants." in addition to a emall
dumber of Leagueé “participants "' The discussants, a broad mix of historians,
Joumalists, lawyers, political scientists nd public officials, spend the day in a
free-wheeling, informal dialog. The League participants serve as citizen repre-
sentatives, pressing the discussants to clarify their statements, to define terms for
‘monspecialists, and to elaborate on points of special interest.
ARY

-

The Pninphlet; Thig pamphlet —the second of the project publications —sum-

marizes the main themes that emerged in the course of the discussion at the Bill of

(Rights seminar. The contents consist of edited seminar dialogue and s%ected pas-
..

*As quoted by Clinton Rossiter in his tntroduction to THE FEDERALIST PAPERS. Mentor
paperback edition, pp vii-viii

r
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sages from THE FEDERALIST PAPERS interspersed with a mmimum of narrative
text, questions for further discusséion, and a bibliographical resource section The
pamphlet servgs two purposes 1t 18 the means by which the results of the semnar
.discussion are shared with League members and other citizens, and 1t provides the
springboard for the public discussion this project is«attempting to promote
Bill of Rights: In looking at the Bill of Rights then amd now, foremost argong the
things to consider is the fact that the framers did not onginally include oné in the ™
Constitution Indeed. considerauon of this 1ssue did not take place unul the very
end of the Convention, whereupon a motion to include a bill of rights was resoiind-
ingly defeated This very omission became one of the crucial 1ssues in the bitter
ratificgtion controversy that fallowed From one perspective. supporters of a bill of
nghts were holding the ratification of the Constitution captive to their Mmands.
However, others argued that 1t was the federalists themselves who were t§1g this
issue to their agvantage, 1 e . if the supporters of a bill of rights wanted to stetheir
wish come true, they would first have to help ratify the Constituuon Paradoxically.
by the time Hamilton actually wrote FEDERALIST #84 summarizing the argu-
ments against including a bill of rights. many federalists had begun to soften, finally * |
grasping the enormous amount of popular supportitenjoyed Ingeed. some of them . |
went so far as to promise anu-Constitution delegates at the state conventions that,
once ratification took place. the question of rights-related amendments would be
immediately considered
True to their word, after the Constitution had gone intp effect the federalfts
made good on their promises In his mnaugural address after the elections of 1789,
President Washington asked the First Congress to take up the bill of rights ques-
tion In response to this request, James Madison, putting aside his previous
. doubts, introduced a series of proposed amendments, twelve of which wereBassed
after extended debate in both the House and Senate It took more than two years ¢
(December 1791) for ten of the twelve amendments to be ratified by the requisite
number of states,”” whereupon what we have come to gall the Bl of Rights for- @
mally became part of the Constitution
The Discuseants:. \ .
Harry S Ashmore (president. Center for the Study of Democratic Institutions)
* Ann Stuart Diamond (lecturing n political science. Yale University)
Paul Conkin ( profesgor of History. University of Wis€onsin) - . .
Daniel Friedman (Deputy Solicitor General, Department of Justice) .
. Willard Hurst (Vilas professor of constitutional law, University of Wisconsin)
Robert Kastenmeier ( congressman, Wisconsin) .
Theodore A. Miles (professor of law, Howard University Law Schobdl) -
Harold L Nelson (former dean, School of Journalism, University-of Wisconsir).
. Lawrence Speiser (attomey, formerly with the American Civil Liberties Union) :
Mary Amn Yodelis (professor of journalism, University of Wisconsin) +® ' & »

League of Wom\en Voters Participants:

2

Charotte Copp (Michigan) . Ruth C Clusen (national president) i
Shirley Crinion (Wisconsin) Madelyn Bonsignore (director, Editorial Division)
Ann Knutson (Minnesota) Judith Heimann (national board) .

" .Joan Lawrence {Ohio) *  Sally Laird (national staff) =~ ?
Louise Moon (Iowa) Harold B. Lippman (project director) ’
Isabel Sattler (S. Dakota) Betty MacDonald (national board)

Donna Schiller (Illinois) Martha T Mills (staff director, LWVEF) "~ ”
Louise Stockman (N.Dakota)  Susan Megilnicki (project assistant) N
Virginia Webb (Indiana) Carol Toussaint (project chairman-moderator) .
—_— ‘

§  “Twoamendments. neither of them rights-related. failed ratification
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The Bill Of Rights:
Historiecal
Perspectives

Was It Necessary?

THE FEDERALIST PAPERS are undoubtedly a most cogent
statement of American political thinking, yet the authors’

' treatment of the bill of rights issue has been the source of con-
siderable controversy. While many later observers concluded
that Madison and Hamilton badly missed the mark oa this
point, others believe they were fundamentally correct. Never-
theless, because THE FEDERALIST PAPERS — particularly
Hamilton's argumen #84 — pose the question of the ulti-
mate utility of a bill of righ®s, they provide an excellent point of
departure for a contemporary examination of individual liberty
end the first ten amendments. :
Lawrence Speiser: I think Hamilton’s argument in FEDER-
ALIST #84 suggesting that a bill ofrghta was not necessary
was utterly wrong. For example, th¢ importance of having
things epelled out — something he strongly objected to msofar

) as a bill of rights was concemed — can be seen in the present

Hamilton was troversy over the Equal Rights Amendment. Although pre- _
wrong —a bill sumably there is enough in the Céhstitution to make such an *
of rights was amendment unneceseary, the fact is, women have not been |
Deceseary adequately protected under its provisions and that’s why
people want these rights to be spelled out. The same thing can
be said for the Bill of Rights as a whole — they too needed to be

spelled out. -

“} lwould] affirm that bills of rights, in the sense and to the extent in

which are contended for, are not only unnecessary in the

p Condmﬂonbutwouldembedangemm.ﬂreywould

L3 ’ various exceptions to powers which are not granted; and,

: onthbueryoocoum,wouldalfordacolorublepretextbdaim
more than were granted.” .

Alexander Hamilton, FEDERALIST #84

}  lalso think Hamilton was wrong in nthintaining that the Con-
stitution was itself a bill of rights. The Constitution, for in-

, makes no mention of the rights enumerated in the First
A.M&u press. In short, regardices of what

Q ~ p . T
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: " THE FEDERALIST PAPERS had to say, the fact is that the
Bill of Rights was adopted; and had we been without it we
would be neither as free nor as safe from arbitrary/ govem-
mental actions as we are today.

Ann Diamond: several reasons why the Constitu-
tion did not originally contain a formal bill of rights. First, the
framers did not™believe that they had delegated power to the
natjond overnment over such fundamental matt.ers speech,

d religion To the contrary, they at these
powers had been retained by the individual states and the
people.

R ' “For why declare that things shall not be done which there.is no
power to do? Why, for instance, should it be said that the liberty
. - of the press shall not be restrained, whennopowerisgivenby
which restrictions may be imposed?”’
Alexander Hamilton, FE)ERAUST #84'

Secondly, they feared that by enumerating ordefming rights

The framers had some wauld actually be limited or excluded. Thirdly, the
sound reasons founding fathers believed that the best securfty for individual
for omission rights under a form of gov: t where the majority is also
the legitimate fource of auth is in the structure of the
govemment itself and the processes that take place in society
outside of govemment. They felt that when the source of polit-
ical power i8 the majority, no mere declaraticn of basie rights
would be sufficient whenever that majority force wanted to
transgress thoee rights. Thus, while they thought the role of
government would always be important in protecting individual
and minority rights, they also believed that in the final analysis
the only thing that could stop a determined majority would be

. the structures and procesees of society itself.

fa maiomy be, united by a common interest, the rights of the

minority will be insecure There are but two methods of providing

against thiy evil- the one by creating a will in the community inde-
pendentoftherm}omy.!haﬂs, of the society itself; the other, by
comprehendnginﬂvesodetysomnysepamtedescﬂpﬂonso[

citizens as will render an unjust combination of a majority of the

whole very improbable, if not impracticable. The second

method will be exemplified in the federal republic of the United

States. Jamses Madison, FEDERALIST #51

Harold Nelson: Besides aa#:g that any gftempt to guarantee
a free prese would be easily evaded because the term could not
On the efficacy be defined, Hamilton argued further that it would be the sup-
of abill of port of public opinion that would provide the basis on which
. rights - Madison this and all rights would ultimately depend. Paradoxically, we
and Hamilton know from his other writings that he really had little faith in
the public and the particular form of republican government he
was espousing in this rcgard

'THE FEDBLA.LIST PAPERS passages cited hmin are not presented

| to suppon or contradict the dialog amidst which they have been
3 placed. but rather to ?luemu or amplify the discussion
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“‘What signifies a declaration that ‘the liberty of the press shall be
inviolably preserved’? What is liberty of the press? Who can give
it any definition which would not leave the utmost latitude for
evasion? | hold it to be impracticable, and from this | infer that its
security, whatever fihe declarations may be inserted in any con- ~
stitution respecting it, must altogether depend on public oplnioq,
and on the general spirit of the people and of the government.”’
\ Alexander Hamilton, FEDERALIST #84
[

-

Although Madison tended to agree with Hamilton, he was
far less disparaging of a bill of rights. Thus. writing to Jeffer-:
son late in 1788, after the Constitution had been ratified by
several states on the condition that a bill of rights would be
added. he stated that he favored one but felt it wasn’t very
important — the existing state bills of rights were simply
“parchment barriers” that had been repeatedly violated by
ovi majorities. Yet, perhaps as a s€sult of Jefferson’s

.responses, eight months later Madison tsisted that Congress
consider a bill of rights, and in hie speech introducing it to the
House sounded a little more sanguine as to its probable
effectiveness .

In looking at almost two hundred years of experience since
then, several conclusions on the accurecy of the federalists’
views might be drawn. Firetly, Hamilton's argument that frée-
dom of the press could not be defined and thus would be only
; ane;nptydeclamtj.oninabtﬂofﬂghtsaeemstohaveprwm%
Hamilton's least somewhat true It ivasn't until the early 1920s that the

\

skepticism Supreme Court finally took up the complex and continuing
was partially process of defining the free speech and press clause of the

correct First Amendment. Since then, the Court has at times protected

individual liberties in the teeth of a local or regional majority’s

prejudices or beliefs — the Jehovah's ses cases and the

expansive protection of writing on subjects are exam-

. Ples. At other times, however, the Court seems to have waited

. unti] it sensed a retreat in public clamor for control or suppres-

sion, as in its development of First Amendment protection over

the advocacy of lawbreaking or the violent overthrow of gov-

emment. Indeed, sometimes the Court scems to have read the

election retums before taking a new step in protecting free
speech and press guarantees,

_Italso ecems to me that the belief, which Hamilton aseerted
more flatly than Madison, that public attitudes affect our liber-
ties more than a bill of rights has also proven at least partially
correct. To the extent that we can gauge it, public pressure in
times of alarm and crisis has indeed ofien overridden these
freedoms through the threat of mob violence and/or public
support of legislative controls. For example, the effective sup-
pression of the discussion of slavery in both the North and
South before the Civil War was accomplished by social con-
sensus. In addition, the first quarter of the 20th century saw
widespread suppression oOf( socialism and urben/agrarien
radicalism through mob violéncg and police actions

As for popular pressure on legislatures, several prominent

-"- e . ’ 5
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But Madison’s

has proven
more accurate

of the Bill
of Rights

examples readily come to mind. For\nstance, there was wide-
spread public support for the Alien dpd Sedition Acts—laws
that punished criticism of the govenmyut — just ten years after
THE FEDERALIST PAPERS were written Certainly, there i8
little question that there was broad popular support for the
Dies [Martin Dies, chairman, House Committee ondJn-Amer-
ican Activities] Committee of the 1930s and 71 940s and for

» Senator Joseph McCarthy’s crusade against Communism in

the early 1950s.

Nevertheless, over the long run, Hamilton's harsh skepti-
cism regarding a bill of rights has proven less accurate than
Madison’s qualified optimism. The great control that their
generation feared most —punishment for criticizing govem-
ment —is much less a problem than it was in the late 18th cen. -
tury Furthermore, the Supreme Court has i notable ways
imposed this ‘“‘parchment barrier” between repressive majori-
ties and unpopular expression. Thus, it's Madison’s vision
that has proven torbe more true, and as a result we're frggr now
than we were fifty years ago. ‘

Pmlthn.OnehastoksepHamﬂwnsviewatnpempec
tive. In the first place, he certainly couldn’t have foreseen the
impact that future amendments would have on the whole
meaning of the Bill of Rights. Foremost in this respect was the
Fourteenth Amendment, since it radically transformed the first
ten amendments by extending the protections of individual
rights at the national level to the state and local level.? There-
fore, the question one has to ask is. What real role did the Bill
of Rights play until the tremendous changes fomented by
such later constitutional amendments finally occurred? As far
as the courts are concemed, the answer is, very little. It may
have been a precautionary waming. It may have served as a
coutinuous reminder that these were imporant principles.
. -But actually, the only early time that it figured in a momentous
debéte ¢n.civil liberties was with the Sedition Act under the
Adams admifetration. And, iromically, in this instance the

The early role wording of the First Amendment was used to lcgitimizc rather

than prohibit govemment intervention in reguhung the press.
Secondly, one must remember that Hamilton helped to

was limited write THE FEDERALIST PAPERS in the first place because

he desperately wanted the Constitution to be ratified Indeed,
hedid not even approve of all the articles in the new Constitu-
3! d yet he was required to defend certain sections of it It

8 sense that he came to defend what had become a
major iseue in the ratification controversy —the lack of a pre-
amble containing a bill of rights Thus, he tried to make the

2The Fourteenth Amendment (Section 1) “All persons bom or na-
turalized in the United States, and subject o the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside
No State shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States, nor shall any
State deprive any person of life, liberty. or property. without due
procesa. of law, nor deny to any person within its junodlcuo‘ the

equal protection of the laws "

6 o)
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Hamilton had a
point —a list of
rights could
be abused

The label is
a mistomer

The Bill of

S

/

best p:#eible defense of the Constitution in this respect, and |
think his argument was a valid one, given the prior history of
bills of rights.

" . the Constitution is itself, in e nal sense, and to every
useful purpose A BILL OF RIGHTS. \ Is it one object of a bill of
rights to declare and specify the rivileges of the citizens
in the structure and administration of the government? This is
domlnﬂiemostampleandpmdsenmnerintheplanojﬂte
convention. . Isanod)erob}ectolabillojrightsmdeﬂnecer-
tain immunities and modes of proceeding, which are relative to

) personolapdpﬂvateconcems?m...hasalsobeenaaended

to in [the Constitution] .. .”
Alexander Hamilton, FEDERALIST #84

When he said, for example, that the Constitution was itself
a bill of rights he was not speaking literally. Rather, he was
trying to point out that cuce people assume sovereignty them-
selves and establish a govemment by a compact that is amend-
able, the critical problem is to structure the government and
allocate its powers so that their individual liberties will be
thereby secured. And he felt that this had already been accom- .
plished in the Canstitution because only specific powers had
been delegated t the new govemment and, if those powers
ever came to be abused, the amendment process was always
available to the people s a recourse. In this sense, he saw a
bill of rights as redundant and poesibly even dangerous, since
the rights itemized in it: could be used in order to find aleeway
around the Constitution itself I think the early experience —
witneses the case of the Sedition Act mentioned above — indi-
cates that this was a valid point.

Lastly, in some ways I don't think the first ten amendments
are really a bill of rights at all. I think it’s a bit of a mienomer
and an oversimplification to relate them to the tralitional idea
of a bill of rights. Traditional bills of rights were irrefutable
brodd statements of principle placed in the preamble — the only
proper place —of a compact of govenment. Thus, while the
First and Fifth Amendments do contain such statements, they
and the other eight are subject to amendment — something that
is iteelf a contradiction in terms since etemal verities cannot
be subject to change. So, in the sense that Hamilton was argu-
ing, maybe what we ended up with was not a bill of rights at all
end, therefore, something not incousistent with his defense of
the Constitution in FEDERALIST #84.

Robert Kastenmeier: It's probably true that Hamilton’s fear
~to cite the various rights would imply a grent of power that
was not intended for the federal govemment—has not been
bome out. Yet, it's still a very good question to ask: If there
had been no Bill of Rights or if the Constitution had been even
less far-reaching then 18 the case, would we be any different
todayasaoociety‘?ltmaybchcresytoaaygo. but I think not —
alth it would have been more difficult to have gotten where
we The evolution of law in the intervening two hundred
years —through the gburts, state and national legisiatures,
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through common custom and through new events —probably
bas contributed more to what we have become than has the
Bill of Righta.

The Bill of Rights Daniel Friedman: To me the Bill of Rights was very important
was important simply because it was there. Even if there wasn't much litiga-
because it tion about its provisions initially, {t stood as a very visible

was there moral barrier against govemment violation of individual rights.

=]

Today, every time the government decides what to do it’s very
aware of the Bill of Rights, reflecting the fact that it has be-
come 80 much a part of our thinking and behavior that by
definition it plays @ tremendous role in all decision making.
While no one can tell for certain what would have happened
without it, I have a feeling thgt this country might not have
developed the way it has at all. |

Harold Nelson: The federalists’ insensitivity to the very
widespread public wish for a bill of rights ought to be men-
tioned. This subject was given short shrift at the Constitu-
_tional Convention —a pattern that continued afterward in the
controversy over its ratification —and thus it wasn’t until very
late in the game that the federalists finally came to realize how

The federalists deeply this was wanted Hamilton seems to have written FED-
.were insensitive ERALIST #84 still not comprehending the depth of popular

4 H
It was not
insensitivity,
but a different
attitude about
power
Q

support for a bill of rights. Indeed, this apparent lack of under-
standing has been considered for many years to have been the
federalists’ greatest tactical blunder. So, I pretty much agree
with Mr. Speiser that FEDERALIST #84 doesn't speak well
to‘us today; it's thé wider debates of the late 18th century
that do. :

“It has been several imes . remarked that bills of rights are, in
their origin, stipulgtions between kings and their subjects, abridge-
ments of prerogative in favor of privilege, reservations of rights
not surrendered to the prince Such (were} MAGNA CHARTA .
the Petition of Right - the Declaration of Right [in England].
Here, in strictness, the people surrender nothing; and as they re-
tain everything they have no need of particular reservations, ‘We
THE PEOPLE of the United States, to secure the blessings of
liberty to ourselves and our posterity, do ordain and establish this
Constitution. " Here is a better recognition of popular rights
than volumes of those aphorisms which make the principal figure
in several of our State bills of rights and which would sodd much
better in a treafise of ethics than in a constitution of government.”’

Alexander Hamilton, FEDERALIST #84

- Ann Diamond: I disagree. I believe that the federalists simply

thought that the states should retain full authority over the

press, religion and other matters. They did not think they had

delegated such powers to the national govemrient; moreover,
they believed it dangerous to do so.

Furthermore, when Madison later proposed the Bill of
Rights, he was making a tactical response to the attacks that
were being made on the Constitution — attacks directed at tak-
ing away a lot of the power that had been given up to the central
government and retumning it to the states In so doing, I think
Madison was trying to confuse the Constitution’s critics b)‘
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If not insensitiv.
ity, then curious
blind epots

AN

getting a bill of rights in place of the s ctural changes that
were being meritioned. He said as muc A in his June 8, 1789
epeech in Congress when he introduced the new amendments.
So, it wasn’t an insensitivity but a d t attitude toward
where the power over matters of indivi rights ought to re-
side. In short, I think that the federalis{s were Just as com-.
mitted to individual liberties ag their critics were but simply
had a different idea of the best way to protect them. :

Lawrence Speiser: I want to add a brief footnote on the insen-
sitivity demanstrated by those of the founding fathers who felt
that the states, as distinguished from the national government,
could infringe on free speech, press, and so forth when they
wanted to. The Constitution does cantain some protections for
the individual vis g vis the states, but these provisions focused
primarily on economic items, such as £ontracts or p
rights. Another example of this insensitivity lies in the appar-
ent contradiction between the language of the First Amend-
ment prohibiting the establishment of a national religion and
the fact that several states did have established religions.
What these exambles suggest is that the feeling about the Bill
of Rights was an on-again, off-again of thing. While the
reason for this.may have been the prel:ﬂng fear of the power
of the new national govemment, it nonetheless demonstrates
that curious blind spots existed, as far ag  protecting individual
liberties was concemed. :

Paul Conkin: But, had the Constitution contained a provision
specifically prohibiting the states from giving tax support to a
church, for example, not one New England state_ would have
ratified it. >

Theodore Miles: I think it's important to remember that the

: egeential purpose of the Constitution was to perfect the very

The states versus

' the people —a
potential problem
the framers weren't
conceraed about

ineffective and much criticized central government of the Arti-
cles of Confederation, without doing so at the expense of the
states or the people. In‘this sense the framers weren't, there-
fore, particularly concemed about the individual states’ rela-
tionship to the people: .
“From a comparison and fair construction of these several modes
of expression [by in September 1786 and February,
1787} is to be ded the authority under which the convention
acted. Thymto/mmeanaﬁonalgowmmm,adequateb
the exigencies of govemnment and of the Unlon; and to reduce
the articles of Confederation into such forms as to accomplish

these purposes.” - ° Jamnes Madison, FEDERALIST #40. .

Daniel Friedman: Perhaps the explanation for all this is
that the federal system of govemment that was being cre-
ated was a new beast. Uppermost in the minds of the framers
was the experience they had undergone with the British sys-
tem, .wherein all power was eseentially conCentrated in the
crown. What they were most worried about was what the role
of the national govenment would be, and therefore they put
into the Constitution a great number of prohibitions on what it
could do. It was in this sense of b&spreoccupied with the

9
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State bills of

of this—or
did they?

Rights defined —

there are three
categories

.John Locke and Thomas Hobbes. Hobbe# defined a right as

. that eny legitimate government had to serve certain moral

powers of the new national govemxixent that they apparently
overlooked the possibility that the states might require similar
coatrols.

Paul Conkin: I don't agree at all. Individual concemn in the
4d8th century about free speech, press, petition, assembly and
religion varied a great deal. Certainly almest no one wanted
nearly the leeway in private expression that we take for granted -
today. Nonetheless, to the extent that people in each state
wanted protection in these areas, provision was made in their
respective constitutions or bills of rights. Indeed, there was in
the whole concept of 4 federal system the pluralistic idea that
different states could take different paths. John Adanis\and
others, for instance, argued strongly that geographical,

and religious’ differences dictated’ a pluralistic system on
questions of personal freedom, knowing full well that local- ™
considerations would be involved in deciding the answer.

Concepts of Rights e
Amn Diamond: To a very grea t, the American concept
of rights rests on the views of the great English philosophers,

the liberty to do anything that the laws do not forbid. Subse-
quently, Locke described the limits of the legitimate scope of
govemment in order to establish and protect the realm of in-
dividual freedom. Briefly stated, the synthesis of their views
wad: certain fundamental rights inhere in the human condition,
they preexist civil society and are, therefore, inalienable and
outside the legitimate sphere of governmental authority.

There's also a secongd category of rights, thoee that area .
result of political society and” are meaningless outside of it. .’
Among these are the three great rights the founders considered
essential: jury trials, freedom of the press and freedom of re-
ligion. Such rights develop over time and eventually acquire
the status of preacription, taking on the same aura of impor-
tance as the inalienable rights which preexist society and are
thought to be in the nature of being human. These rights em-
body an eseentially negative stance in regard to govemnment,
that is, that govemnment eithér may not do certain things or
may do them only in specific ways.

Lastly, there’s a third category of rights, those created
within and conferred, by. political society —in our particular
case through the legislative process. These rest on the shaki-
est foundation, since rights realized through legislation— .
soctal eecurify and medicare, for example — an also be taken
away by thé same authority. - .

Paul Conkin: here are, as Ann Diamond made clear, those
who have’always defined “right” in a purely positive or legal
sense —as a politically sanctioned or protected leeway for be-
havior and nothing more. In this sense rights depend upon
what the law is. But it's my understanding that in this coun-
try we have always used the word “right” in a moral serise -
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. . *  ends. Ifa govemment does not serve such ends — which in the
*  18th century came to be expresséd in that holy trinity, “life,
Lt ~x  liberty and property” —thgn it is by definition tyrannical.
Concepts of right: It is in this sense that the words law and right were so often
- “life, liberty used, usually in the terms “natural law” and “natuial right.”
and property” Law and.right ar® inverse expressions of the same meaning;
law states the ebligations and responsibilities of people toward
each other, while right identifies the outcome of such realized
. . . law—if law prevails, then people will be secure in their right
. to life, liberty and property. Attaching the word ‘“natural”
. 5 . teflected the belief that certain laws and individual rights in-
. hered in the nature of things —in reality itdelf —often relating
’ to God offother theistic concepts. -
* In this country, in contrast to European experience that
was predicated on a political perspective dominated by abso-
Tute monarchs, the concepts of law and Hghts evolved differ-
tly They we bodied in a series of declarations of rights
28 most, butn f the thirteen original states, in the form
either of geparai@Wocuments, as was the case in Virginia, or
Tie American | as preambles to

# experience— vania and Massachusetts. As declarations of i tten into
% declarations the preamble they were broad ethical statements e
P #f rights purpose and end of govemment and, therefore, for a long timhe

"it‘'was doubted that they would even have a role in the enforce-
ment of law since they were not technically part of the consti-
tution itself. Nonetheless, there were those_ at the federal °’

", Convention of 1787 —the preeminent author of the Virginia

a

. a
. T

. Declaration of Rights, George Mason, among them —who,
L% -~ thought that such a broad statement of principles ought to be
L P included in the Constitution. As we kmow, they were over-

w o

whelmingly defeated when they inttoducyd a motion to this
effect toward the Convention’s close, 80 it was left to the
states to raise the outcry that ultimately led to the first ten

v

4 amendments. . '
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The Bill ()f Y

Rights Toda )
Ol1d Dllemmas, |
New Problems
and Qywstlons

All too often, peopie e e Bill of Rights as a theoretical |,
“something-out-thére!” having no practical role in thetr every:

a

day lives. Yet many a heated debate going on in living rooms, -,

offices, factories and elsewhere is rooted in one of the *“first.
ten.” For example, states’ rights advocatge have justified their
views in terms of the Tenth Amendment. Similarly, gun con-

trol opponents often base their arguments on the Second -

Amendment phrase “to keep and bear Arms.” The ways in
which First Amendment guarantees touch our daily lives are
almost endless —the néwspapers we read, the pubtte speaker
we hear, the meeting we attend, the faith we follow. . ..

This relationship between the Bill of Rights and our daily

Aives proved to be a major concem of the seminar participants.
Reflecting this doncem, a wide-ranging discussion developed,
touching on salient aspects of the First, Second, Fifth, Sixth
and Tenth Amendments. In each case, the discussion swirled
around two pivotal questions: Are more problems and uncer-

‘tainties arising than ever before about the potency of the Bill of

mhtaln safeguarding the principles and guarantees embodied
t? If there are, what does this indicate about the state of
indtvidual liberty in mid-20th century America?

The First Amendment:
The Mass Media and .’
the Problem .of Access .

Harry Ashmore: I'm astonished that our dlecusslon has
assumed that the media are still newspaper-oriented, when in
fact this is no longer true. The advent of broadcasting has
given us, among other things, anaﬂcng communications sys-
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tem —a fact that raises a set of considerations that were abso-
lutely unthought of when the First Ameadment was adopted.
For instance, the existence of tHe Federal Communications
Commission to oversee licensing of the media would have
been profoundly shocking.to the libertarians of the 18th ®n-
tury. Indeed, ‘licensing” was the scare word they used when
they talked about censorship. Well, we're in the licensing
business now, and most of the information we receive comes
to us under a grant of federal suthority — with all that this may
imply vis a vis the First Amendment.

"Mary Ann Yodelis: In the 18th and 19th centuries, when
freedom of the press was talked about it-was discuesed in
terms of the préss’s ability to- inform the public of govem-

The advent of mass ment’s activities. But now, because of the advent of mass
communications — communications and because the communications industry
the access probjem has become so technologically complex and expensive, the
‘question of how the people can gain access has arisen. One
can’t go out and easily buy and/or run a newspaper or a tele-
vision station—a printing press alone, for example, can cost
thousands of dollars. These new developnituts raise the prob-
lem of getting before the public diverse opinion about what

' govemment i8 and should be doing—a question now being

considered by various citizen interest groups .

Harry Ashmore: The complexities involved in access are
readily apparent in the recent controversy involving the public
broadcasting station in San Francisco, KQED. The station is
very democratic, insofar as its 140,000 dues-paying members
elect the beard of directors by mail ballot. Nevertheless, it is
The access prob- being sued by a group of counterculture people who claim tha
lem —democracy the representation it provides does not adequately reflect their
versus boredom? interests and thgt, since KQED is a public station, it should. «
) The station management has replied (and I think they’re sight),
“If we devote a certain portion of air time to the views of these
people, we'll lose ouraudience and our dues-paying members.”
Though it 18 perhaps imposesible to prove this one way or
the other, I think the issues raised have a good deal of merit.

If one’s purpose is to create and sustain a general audience —
/ something broadcasters do for commercial and other reasons

1 9

~there’s no way in the world it can be done by absolute par-
ticipatory democracy. Nie audience, I'm sure, would simply
dissipate out of sheer om. o~

Daniel Friedman: As a practical matter, I don’t think we can

expect all the people to have access to a national audience. We

would have chaos if every year one, two or three million people

Unlimited access got access to the national media to present their pointa of view.
10 & mass audience Suppose, for instance, that the government decided to make
is tmpractical the granting of licenses contingent on the licensee’s making at

' . least two hours of sir time a day available to members of the
public who want to be heard; The immediate question thaf

arises is, How many people would listen? But even more im-

portant, if five thousand people say they wént to be heard, who

is going to decide who gets on the air anq/ on what basis? If the

13
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to the station, there’s a danger that s‘c.)'methlng
t be shut off; if it is left to the govemmaent,
there’s the real danger of censorship .

‘Theodore Miles: I think it is possible to find ways to engineer
access, especially in the context of licensing procedures. Some
public and commercial stations, for example, have programs
consisting entirely orpeople calling in, some air,town meeting-
type programs, cothers incorporatz a letters-to-the-editor seg-
ment in prlme e news.

~

Robert Kaetenmzier A better balance in this respect might
ultimately be Trealized if individuals or groups gain access to
lgcal media via cable. TV and other technological innovations
that dre now becoming available. .

! Harold Nelson: But when did any large number of individuals
ever have access to a mass audience? Generalizations about
ittle newspaper of the 19th century, for example, are really
'of dubious assumptions. If the “mass audierice™ in that
. day was the people of your town or state, then I suppose we
can argue today that the national mass audience is more im-
portant because the federal govemment and national concerns
are more important. Yet in this kind of reasoning — extending
what was once true t0 what’s now true —it seems to me you
Have we ever  get into a nevedenever land. In any case, I don’t think very many
had access to  people ever had access to a mase audierice and therefore per-
a mass audience? hape it isn’t necegssary now.

First Versus Sixth
Amendment Rights:
The Free Presé-
‘Fair Trial Dilemma

“The friends and adversaries of the plén of the convention, if they
agree in nothing else, concur at least in the value they set upon
thetrial by jury ..” )

Alexander Hamilton, FEDERALIST #83

¢ -

<

-

&

Judith Heimann: I would like to hear what the panel thinks
about the free press-fair trial dilemma.

Harold Nelson: We might get some insight on this point from
the case currently up for review by the Supreme, Colurt, Ne-
braska Press Association v. Stygrt [1976),° which deals with the

*

3 On June 80, 1976 the Supreme Court ruled unanimously (9-0) that
the gag order imposed in this case contravened the First Amend-
¢hent’s free press guarantee The majority, however, declined to rule
that a gag order on the press can never be justified, although their
opinion madle it clear that it would be extremely difficuit to find cir-
cumstances that warranted its uee
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The problem of
free prese-fair
trial— a classic
case of rights

in conflict

Gag rule
guidlines:
a golution?

}
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.
r
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question of whether or not g fair trial can be had with the press
and media heing able to report beforehand specific statements
made in open court, such as those regarding confessions and

“pror criminal records. It seems to me that the press cannot

easily justify reporting such pretrial specifics .

Harry Ashmore: This Nebraska case is a classic example of a
head-on collision between conflicting rights I've always as-
sumed that the reason court proceedings are public —that the
press has access and can’t be gagged ~ related to the rights of
the defendunt. It was to protect the defendant from star-
chamber proceedings * by insisting that a trial had totbe open
to public view. Réporters were allowed in because in effect
they were representing the public and were therefore entitled
to be there Yet there isn’t any question that there is such a
thing as prejudicial publicity and that such publicity can
affect jurors before and during a trial. For example, it seems to
me that the coverage of the Patty Hearst case was a disgrace
because the reporting became trivialized and sénsationalized. |
don’t think the public got the impression that what was going
on there was a great human tragedy and [ think the court, the
lawyers and the press are to blame. I haven't resolved your
question, except to emphasize that it's a classic exazﬁple of
the kind of moral-legal problem that the courts ultimately ré-
solve-only with the greatest difficulty.

Mary Ann Yodelis: ] certainly agree that this is one of the most
difficult questions, one that the Wisconsin Bar, Judiciary and
Press Joint Interest Committee has been working on. Wiscon-
sin, incidentally, has had for a number of years ethically bind-
ing guidelines requiring that the press not print materials that
might become prejudicial publicity But the big iesue now is
whether the drawing of guidelines for gag rules might encour-
age the courts to use them more frequently The response toa
recent poll on this issue seems to be split down the middle-
half of the joumalists accept the guidelines, themper half do
not; the same split occurred among the attomeys — half of
whom suggested that this is something that simply ought to
be part of ethical practice. .

“Fhe Court of the Star Chamber (1487-1641) was a body consisting
of “the Lord Chancellor, two common-law Jjudges. a high prelate and
an indefinite number of king's councillors Formalized by act of
Parliament it enabled king and council to bypass nearly all the
procesees and safeguards of the English common law The judges

" did the trying, determined the guilt and imposed the sentence It
did indeed prove efBicient, and for many years ite popularity was high

. - Butlike all possessors of arbitrary power, it was corrupted by its

own authority and its methods Tuming from the chastiseent of
robbers to the suppression of political and religlous freedom, it made
Injustice swift, sure and terrible " Irving Braut, The B#l of Rights -its
Origin and Meaning (New York. New American Library, 1968), pp

N
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. ‘The Second Améndment:
. Gun Control and the :
Right to Bear Arms . - .

Donna Schiller: Since gun control has become an important
issue many people have become concerned about the meaning -
of the Second Amendment. Does it simply refer back to the
' individual’s right to bear arms or is it hung on that clause
referring to the need for a well-regulated militia?
“If a well-regulated mifiha be the most natural defense of a free  °
. country, it ought certainly to be under the regulation and at the
disposal of that body which is constituted the guardian of the na-
tional security the plan of the convention proposes to em-
power the Union ‘to provide for organizing, arming, and dis- ¢
ciplining the militia, and for governing such part of them as may
be employed in the service of the United States, reservingito the

States respectively the appoin the officers, and the
authority of training the militla according to the discipfine pre-
scribed by Congress.” "’ -

Alexander Harmalton, FEDERALIST #29

. Lawrence Speiser: The Supreme Court answered this ques-
tion in U. S. v. Miller (1939] in which it upheld a gun control
provision —albeit not a very strong one — on the basia ofa well-
regulated militia. In other words, in this decision the Court
was saying that gun comtrol does not_ viofate the Second.
Amendment. In this sense, tBe gun control préblem is not
udicial or constitutional, but legiglative 3 question of public
fon versus the lobbying clout of the Natiomal Rifle
Gun control: Association
the Second  Willard Hurst: I agree with Mr Speiser The Supreme Court )
Amendment has tied the Second Amendment very narrowly to a state’s &
doesn’t prohibit it right to have its own armed force, thereby conceivigg of gun
control 8s not involving individual rights at all. )

Daniel Friedman: The attacks on gun control are couched in
terms of the Second Amendment because implying that such’
- legislation would violate the Bill of Rights get people’s hackles <.
up However, a substantial number of people — hunting groups
and scores of others — are opposed o the basic principle of gun i
control because they see licensing as an entering wedge of
federal control in other areas of their livess the old businegs,
if you let them go %o far there’ll be no stopping .

Harry Ashmore: | think another fagtor 8hould be pointedout,,
In the 18th century a great many people still lived on the fron-
tier,*and for them guns were a nece¢ssasy tool for hunting and
in their constant state of semi-warfare with the Indiare" To-
day, however, I can't sec anything that's been said that would, ¢
militate against licensing. Gun control would not Recedsarily

disarm everybody, instead, it would simply require registré- &
tion of guns, Cousider, for example, that every state in the .

-~
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; union already requires licensing for hunting. This requirement
"~ hasn’t raised any constitutional questions, and I don’t believe
registration of guns would either .

“Previous to the Revolutionand ever since the peace, there has .
been a constant necessity for keeping small garrisons on our .
Western frontier No person can doubt that these will continue to
be indispensable, if it should only be against the ravages and
depredations of the Indians These garrisons must either be fur-
nished by occasiona! detachments from the militia, or by per-
manent corps in the pay of the govemment "’

Alexander Hamilton. FEDERALIST #24

Daniel Friedman: While 1 don’t Kave any doubt about the

constitutionality of these various gun control statutes, on the
: A different view other hand, might this not be an area where the majority

- ~shoulda should be prevented from ithposing its will upon a substantial
sizeable minority minority” If there really are 80 many people against gun con-

be protected from trol legislation, perhaps one of the roles of the Constitution is

the majority? to prevent Congress, as the representative of the majority,
from forcing its view on them. %)

The Fifth-Amendment:
Property, the
“Richest” of Rights

‘Joan Lawrence: I've always heard of the right to life, libertys
hd and, . but in my own mind I have tended to denigrate
the right to property. I was surprised, therefore. when it was
. referred to as one of the richest of rights and would accordingly
like to hear more about it.

Paul Conkin: As the concept of property has developed over
time it has essentially involved equal, nonmonopolistic access .
. to both the resources of nature and the means of production
Property: equal Rudimentary in the labor theory of value — the proper source of
access to what property is one’s labor —and tn most discussions of the moral >

1 God gave all concept of property i the idea that no one has a right to pre-
people in common  clude other people from having access to what God gave man-
kind in common In that sense the preeminent mora/ meaning
. ofpropcrtyentaﬂsaﬂghttoacquireit.aswellaskzepith
was later in the procese of its development that we made

property primarily entail the right to keep something we al- =
ready have, i.e., we gave it a legal and vested meaning rather
than solely a moral meaning. This is, perhaps, largely a result
of the emphasis we haye come to place on the right to retain

the product of one’s own labor. ,

In his Second Treatise on Govemnment [1690], which con,
tains the best definition of natural property, John Locke dis-
cuseed the inherent facets of property — access io nature and
labor retums —as being indispensably tied to being free We
can’t be free, autonomous, independent people if we're under
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Property is
intangible as
well as tangible

A

The concept of
property Bas a
public as well

as private side

other people’s domination and control, if someone has the

. access to nature locked up and we have to go through him in

order to get our livelihood. Thus, the basic concept of liberty
is, in a sense, deductive from the right of property And this
provides a beginning toward the definition of property that was
used in the Virginia Declaration of Rights and subsequently in
the preamble to the Declamtioq of Independence In the latter,
“the pursuit of happiness™ implied both property in the very
narfowly restricted moral sense and the concept of liberty de-
rived from property in the less resirictive access and labor
sense. That's why I say the word “property” is terribly com-
plex and rich in meaning. It embraces to the fullest extent con-
cepts of autonomy, of being independent, of being free from
slavery, serfdom or any type of entangling dependence on other
people, particularly with regard to our work and our livelihood.

.“The diversity in the faculties of men, from which the rights of

property originate, is not less an insuperable obstacle to a uni-
formity of interests The protection of. these foculties is the first
object of government. From the protection of different and un-
equal foculties of acquiring property, the possession of different
degrees and kinds of property immediately results; and from the

. influence of these on the sentiments and views of the respective

proprietors ensues a division of the society into different interests
and parties .
. James Madison, FEDERALIST #10

Ann Diamoad: As a footnote to this, I have just reread a mar-
velous newspaper commentary that James Madison wrote on
the subject of property in which he defines it in the broadest
sense, including all the t.hings we just heard. However, he also
includes the Lockean idea that you have property tn your

opinions — the free communication of them — and in your rights ™

of conscience. In other words, man has not only tangible prop-
erty but intangible property as well. So, I agree that the concept
of property does open up a very large area for consideration.

Harry Ashmore: Ithmkitwouldnotbcanexaggmﬂon to say
that the great political question of this age is whether or not
one can have individual liberties without private property

“Govemment is instituted no less for protection of the property
than of the persons oflndiulduals "
James Madison, FEDERALIST #54

Willard Hurst: Just to put a slightly different emphasis on
what Professor Conkin said —I think he would probably agree
that one can look at the constitutionally established right of
property as a protection of human individuality and the crea-
tive will vis a vis the allogation of scarce resources But on the
other side of the coin is the demarcation between what is
public and what is private, particularly the notion very much
stressed in Locke that no individual should have to depend on
the license or favor of some public official in order to initiate
decisions on how to acquire and use these scarce resources

_Paal Conkin: I would like to make clear that natural property —
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that sense of the term in which certain types of ownership or
possession are inherently tied to any chance of human fulfill-
ment —i8 a narrow concept. Even Locke did not think that all
types of property in a society are or should be natural. Beyond
the elemental ethical principles fulfilled by natural property,
Locke thought that a society may choose to vest ownership
rights in many different things, money being an example, hav-
ing nothing to do with natural property When in a scarce
economy you vest ership of the land, and parti
when you protect uneam®dé/increments of value (the enhanced
value of land attributable'to increased population and scartity)
as we do twthis country, you've already moved far beyond this )
arrow concept of natursl property Indeed, you may even
threaten it * o,

This threat exists because it is conceivable thaf many
types of conventional property do not qualify as natural prop-

+

erty in the most ancient sense. Even though in our society we
hope that the basis for property lies in the public will as ex-
predsed in public policy, contventional, accepted and/or legally
vested forms of ownership can nonetheless curtail one’s na-
tural property rights In other words, any type of property that
tends to make the people servants or slaves, that prohibits
their access to a livelihood, that violates the right to initiate
decisions in their own life is contrary to natural property. For
example, consider the absurd possibility of one person owning
all the land and resources — what would that make the rest of
us? To*say that his property is protected under the concept of
natural p rlghtswouldbeamockeryofcmrlanguage
and the very ing of the term

Lawrence Speiser: The lasything in the world I want is for us
to go back and put *life, liberty, or property” on the pedestal it
once occupied. Though it may have been a valuable 18th cen-
tury tool to help convince the political powers-that-be to adopt
the Constitution, I think it would just be @ step backward to
put that holy trinity up on the altar again,

Paul Conkin! You misunderstand me I agree that proposing
to restore the ancient concept of property today is so radical
that it’s beyond any possible realization I can't think of any-
thing that would be more disruptive to our present society,
especially since we're a nonpropertied society as a whole -
probably less than twenty percent of the people are property
owners in the sense 6f the means of production. Certainly we
no longer have any semblance of what the 18th century meant
by free enterprise What I do mean is that these old moral con-
cepts of property and free enterprise may have some value — if
one uges them in their ‘Original context—as a means of criti-
cizing existing society; as a way of understanding some of the
elements of hierarchical subordination that do exlst in our
present economy; as a way of explaining why people have a
sense of futility and a lack of control over their lives

Daniel Friedman: I'd like to stress the point that what the
Fifth Amendment protects is sleprivation “of life, liberty, or
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property—a

“due process”

The c:incept of property, without due process of law "~ Thus, the issue is not
just a question of defiming property or going back to the 18th
question of century definition, rather, it's the problem of how the vague

phrase “due grocess of law” is used to deny people these
rights. R ) )

Willard Hurst: While I agree with Professor Conkin that we
are no longer a propertied people in the late 18th century sense
of the term, I think the Lockean idea‘of the legal protection of
the idividual’s access to economic assets is still very potent
in view of the fact that most people are wage and salary recipi- -
ents. The velue of money, for example, has come under

_expanded protection as a form of property When we say thata

house renting for 8100 a month should be rented to anyone
who tums ‘up tendering the 8100, regardless of race or reli-
glon, we are in effect saying that we are going to gnarantee
$100 worth of the propérty right to buy rental facilities When

. we say that otherwise quglified individuals should not be

denied opportunity to a job because of race or religion or
should not be arbitrarily disposeessed of their job and
should be protected by the processes of collective bargaining
from arbitrary impositions of discipline, we are pfotecting a
kind of property right id the employment area. When we ex-
pand, as we have done in the 20th century, a vast array of ad-
m ve controls over financial institutions on which
mdf® and’ more people rely —insurance companies, mutual
funds, pension funds and the like — we are in a very real sense
protecting 20th century private property.in a way that is in- ~
timately related to the humane quality of individual life the
ancient right of property implied. '

Panl Conkin: I agree completely, and of course that's why I
say the old moral concept of property is a potentially valuable
critical tool If one took literally the fuller development of the
concept of property you talked about, however, | would have
to agree with the revolutionary bicentenmial groups who main-
tain that being employed by large corporate enterprises, large
associations, or similar collectivities— we have a largely col-
lective economy today —should after a time procure other
vested rights for the worker, such as ownership rights or more
job security rights than are now normally found in such insti-
tutions If workers could have a sense of ownership, participa-
tion in decision-making and greater job security, then I
suppose that the old moral meaning of property, added to
what you've already mentionied, would come much closer to
realization .

The Tenth Amendmenf:

- A Resurgence of States’

Rights? .

j “The powes delegated by the propased Constitution to the federal

govemment are few and defined Those which are to remain in
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States’ rights
—20th century
aberration
versus 18th

century reality?

States’ rights
—pretty much
a dead issue

the State govemments are numerous and indefinite. The former
will be exercised principally on external objects, as war, peace,
negotiation, and foreign commerce; with which last the power of
taxation will, for the_most part, be connected The powers re-
served to the several States wiHll extend to all the objects which,
In the ordinary course of affairs, concem the lives, liberties, and

properties of the people, and the intemal order, improvement,

and prosperity of the State.”’
James Madison, FEDERALIST #45

rry Ashmore: While we look fipon states’ rights as some

i of aberration, it was a very big practical and theoretical
issue in 1787 because the founding fathers were faced with
e problem of needing to take power away from the states, all
of whom considered themaelves to be sovereign entities. Fur-
thermore, I think the reserved powers dlause #f the Tenth

Amendment had an implication that went even beyond the

powers reserved to the state governments, turning as it does

on the notion that there aré certain inherent powers that reside
in the people and that those powers weren’t vested in govem-
meat unless they were specifically delegated.

“It will always be far more easy for the State governments to en-
croach upon the national authorities than for the national govern-
ment to encroach upon the State authorities '

‘ Alexander Hamilton, FEDERALIST #17

Theodore Miles: Constitytional adjudication under the Thir-
teenth, Fourteenth and Fifteenth Amendments and the com-

merce clause [Article 1, Section 8] has the reach of
the national govemnment so far that as a prd P8l matter states’
rights is pretty much a dead issue. In other words, if the federal

government wants to regulate a particular area, it can do so and
pretty much expect not to be challenged successfully by the

" states Indeed, while the reach of the national govemment at

first tended to be confined to federal-state issues, now it even
extends into the area of the states vis a vis the individual. For
example, just recently Title VII of the Civil Rights Act was
amended to allow suits against state governments for dis-

- crimination againet individuals. In short, the earlier pro-

tections that came into existence as against the federal
government have been almost completely absorbed into the
relationship between states and individuals. ,

Ann Diamond: Didn't Colorado recently try to use a states’
rights approach on the question of protecting its natural re-
sources, and haven’t some other states done the same

I don’t kmow if they had any success, but I do think it's the
same old states’ rights argument they’re using.

Daniel Friedman: Perhape a change is taking place ~I don't
know that the Supreme Court is going to remain so receptive
to this notion that the commerce clause allows the federal
govemment to do virtually anything. This possibility was
raised in a case involving the constitutionality of an extension
of the Fair Labor Standards Act to cover all state employees,

-
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States’ rights
-versus federal
preeminence:
a recurring
guestion

-

National League of Cities v Usery [1976] It's far from clear
that the Court is going to uphold that statute.® An enormous
amount of hostiltty surfaced during the oral argument — some-
thing I'd ngver seen beforg —when Justice Powell interrupted
the Solicitor General, who according to custom had begun to
describe some of the facts of the case, saying, ‘‘I don't want to
hear any of the facts, I want to know what the legal theory is

under which you think the federal government can come in and .

take over the states.”

A each of the principal branches of the federal government will
owe its existence more or less to the favor of the state govemn-
ments, and must,consequently feel a dependence, which is much
more likely to beget a disposition tod obsequious than too over-
bearing towdrds them.”

James Madison, FEDERALISY #45

Another example is in the litigation that has resulted from

attempts to implement the Environmental Protectioff Act.
Under this law the federal govenment sets the standards and
it's then up to the states to implement them. But suppose &
state refuses, maintaining that it's perfectly happy with things
as they are. The issue therefore becomes: Can the federal gov-
ermnment force the states to enact legislation to correct certain
environmental problems and further require them to appro-
priate 10 or 20 million dollars a year to enforce it? The feeling
I get from these examples is that perhaps we’re becoming
concemed that “Big Brother” is 80 big now that he's going to
take over everything.
Robert Kastenmeier: Rather than being an issue that is ulti-
mately settled one way or the other, the states’ rights-federal
preeminence question As a recurring one. For example, Con-
gress recently considered a bill that would enable past and
present felons to vote. Action on this legislation was stalled
(and remains deadlocked) by two questions: Should the law
apply solely at the federal level or at both the state and federal
levels? Can the states be forced to comply if they don't want
to? On the other hand, in considering the Newsmen's Privilege
Act—a bill protecting reporters from being forced in certain
situations to reveal their sources — Congress would have re-
quired that itbe applicable to the states as well as to the federal
government, because of the pervasive influerice of the mass
media. Even though this bill died in committee, I have the
distinct feeling that Congress would have prevailed on this
point. So, the stateg’ rights-federal preemption question oc-
curs in many areas and will continue to do so. This is not to
deny. however, that there has been a resurrection of resistance
at the state level to federal intrusions into areas where the
states had fortherly been considered preeminent.

Willard Huflst: { just want to take exception to any blanket
condemnation of th¢ expansion of the power of the federal

* In June ‘1976 the Court did in fact rule that the extension of the Fair
Labor Standards Act in question was unconstitutional,
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govemment, because I think it is unrealistic to do so without
also taking into account the reasons why it has come gbout.
The commerce clause, amang other things, has expanded be-
cause in the last hundred yearsgsurs has become an increas-
ingly interdependent economic market system. For example,
whether one state is willing to tolerate a degree of air pollution
that jts neighbors won't isn’t solely its own business, since
the spillover is bound to affect other states. This is one of the
penalties of being part of a federal system —you are that much
more vulnerable to what is done by your fellow sovereigns.

“If the people should in future become more partial to the
federal than to the state govemments, the change can only result
from such manifest and imesistible proofs of a better administra-

" ton as will overcome all their antecedent propensities. And in that
case, the people ought not surely to be precluded from giving
most of their confidence where they may discover it to be most
dye .V
’ James Madison, FEDERALIST #46

Similarly, on the matter of revenue it seems clear that we
ha:gemoved into an era of policy problems where the only
purfe big enough to deal with many resource allocation ques-
tions is’the national purse I don't think it makes very much
political or moral sense, moreover, to say that the federal
government should supply the money but pay no attegtion to
the uses to which it is put. These are all areas of allocating
economic resources; I would not necessarily defend the ex-
pansion of federal power in other realms of policy.

Harry Ashmore: Regardless of the legal interpretation of the
question of states’ rights —which I agree may very well be
changing now as a result of perceptible shifts within the judi-
ciary —we must realize that there has Certainly been a growing
popular protest against government and especially the federal
govemment. Indeed, in the polftical campaigns of 1976 every-
one’s running against Washington —a strong indication of the
apti-central government sentiment that has been surfacing in
recent years. We've even disinterred John C Calhoun and are
suddenly beginning Yo pay attention to him as a political
philosopher, which is probably not such a bad idea, because
his doctrine of the concurrent majority— that the Union can
only hold together if it doesn’t push polarizing issues too far —
was very important and seems to havé much to say to us today.

“Everything beyond the nature and extent of the powers as
they are delineated in the Constitution .  must be left to the
‘prudence and firmness of the people; who, as they will hold the _
scales in their owr hands, it is hoped will always take care to pre-
serve the constitutional equilibrium between the general and the
state governments.”’

. Alexander Hamilton, FEDERALIST #31




Privacy versus the issue that most quickly comes to mind when privacy is

the public’s right mentioned is the problem of libel. Having lost some libel suits
to know: the 'in the past, I led the cheering when the Supreme Court in the

. Sullivan doctrine famous Sullivan’ case came very close to repealing the law of

“. .. The Right
To Be Let Alone -
The Most v
Comprchensive
and Valued of
Rights .. .”’

While meny rights-related problems are a question of con-
flicting interests and viewpoints, the right to privacy —which,
ironically, is nowhere specifically mentioned in the Bill of
Rights_or the Constitution —appears to be one about which
there i8 virtually no disagreement. All of us seem to be some-
how concemed about privacy, particularly as the specter of
“Big Brother’’ becomes more and more plausible as » #sult of
the miniaturization and ptoliferation of space-age technology.
No discussion of individual liberty and the Bill of Rights,
therefore, would be complete without trying to come to grips
with such complex issues as the institutional (govemment,
business, and so on) need-to-kmow versus one’s right to
privacy; the right to be informed versue the right to privacy;
indiwdual expression (lifestyle, clothes, hair, and so on) ver-
sus ormity; in short, the ‘“‘right to be let alone™ versus
30th century encroachments thereon.

» i)rivacy: Libel, the Mass
Media and the Right To Be
Informed

Harry Ashmore: As a journalist and former newspaper editor,

-

* Justice Louls Brandeis, Olmstead v United Stafes (1988)

" New York Times v. Sullivan (1964), In which &n sdvertisement pub-




, - <L libel. Now, after ten years of experience with the new climate
L generated by this decision, I'm beginning to have some second # ‘
- * . thoughts, especially as this may bear on privacy. ‘

\ \ ﬂmld‘Ncl‘aqn: As far gs storieg about persons and personali- . |
~-les are conctmed, some real checles may be cbm"l;r%.rrﬂm 1

Aggreat protettion given the news media under the S n dog- |

R * ‘trine. The fact'ig, it was in the realm of privacy that this T

. ) _doctrine was. carried very-early to its.apogee. The Supreme i
.ol - _Court decided that dny “public figure’ involved in a matter of
- “general interest or edpcem —even if accidentally, unwillingly,

. : unhappily or protestingly - finding her or his privacy invaded

‘ by a gews story would have tg, go to great lengths to recover -

damages But in the last couple of years the area of protection
- . for the media has shrunk —notably in two recent major cases,

~ ) Gertz v. Robert Welch, Inc. [1974] and Time, Inc.. v. Firestone

{1976]— and therefore it’s ot going to'be as easy as in the last

. décade for the medfa fo defend themselves against suits
oo . .brought by private persons. I think we might anticipate that
,, ’ the area of privacy will continue to get m®re of the kind of pro-

.

/ " tection embodied in thebe recent deeisions. .

* 'Have reporters Danfél Friedman: In the past.’ the only thing many publis .
- -become less ers were .always'concemed about was defamati suits -
accurate and/or fore they would permit an article-to be printed they'd check out

responsible? every detail that was in any way derogatory to be sure they had

- backing for it. What concemns me is how much the Sullidan
doctripe, once it gave joumalists a little more licenst in this

respect, may have encouraged them to make some less accu-

rate and perhaps slighttly more irfesponsible statéments. -

: Harold Nelson: I'm not sure that your fear has much basis.

- The number of libel suits hasn't really declined much, even

, though the number of recoveries was vastly reduced and,
therefore, the expense of defending against such actions has .

¢ remained very much on an editor’s and publisher's mind. - *

Mary Ann Yodelis: The problem with.the Sullivan doctrine, as
some of the decisions that have come out since then have in-
. Accuracy remains dicated, is that one has had to go pretty far in order to prove
" high—butthe that a joumalist acted with mdlice knowing that his or her
Sullivan statements were false, or with reckless disregard of whether
o “has caused they. were false. This has caused public relations problems for .
> . “P.R.” problems the press berause many people feél that joumalists now have

lished by the New York Times attacking the ¢otduct of Alabama law
. . enforcement. officials during some civil rights, demonstrations be-
. ‘ can¥WI basis for a 8500,000 libel suit brought by the Montgomery
Commissioner of Public Affairs. The Supreme Coturt reversed the
Alabama jury decision in favor of the plaintiff, holding that the t
cT . Amendment “prohibits a public official from recovering damages for
b .-, ' adefamatory falsehobd refating to his official conduct .unless he
proves that the statement was made with ‘actual gpalice’ —that is,
with knowledge that it was false or with reckless disregard of whether .
. it was faléz or pot. . " One of the major effects of this ruling was to
: " bring undér federal aegis a significant segment of libel law that had
» previously been the ¢xclusive preserve of the states
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% " too much license. In actual cpmct!ce, however, I think the
(‘ & press has been just as concemed as ever with trying to con-_
-tinue its high standards of checking out materials, of trying to
establish two or three credible soiirces for problem areas, and

80 on. ‘ Ky
Harry Ashmore: I'd have to file a mild dissent to those s‘é&
ments, because of the serious reservations I have about the
growth of the so-called “new joumnalism.” Basically, while the

.An ominous new journalism —a good example is the new book by Robert
development?: Woodward and Car Bemstein, The Final Days —includes the

..+ =~ “The New usual checking of facts, sources and so forth, it also goes be-

Journalism” yond them intd the realm of the novelist, telling you what Mr.

7 .. Nixon was thinking I find this a rather alarming trend because ~
it seems to have become a pervasive Yorce in newsrooms
., across the coufitry. :

o Privacy: “If the .
Government Doesn’t Get
You, the Computer Jill”

Madelyh Bonsignore: We've slid past an important dimen-
—sion of the right-to-privacy question —the feeling many of us
“have that we're all just numbers and that if the govemment
Privacy and doesn't get you, the computer will. I think it's the prosaic,
" technology —a trivial and highly personal perceptions of the loss of privacy
problem the that are uppermost in the‘'minds of ordinary citizens. the out-
founding fathers of state traffic ticket that somehow is recorded on your
. didn’t foresee driver's license, the machines of .the credit bureau, the whole
third-class mail question —who can get hold of your namte and
80 on. I'd like to hear the panel address such matters precisely
because they are a dimension of the privacy issue that was
totally unimagined at the time of THE FEDERALIST

PAPERS.

Lawrence Speiggr: Not long ago I had an experience that I

think usefully illustrates some of the subtly complex and in-

sidious facets of the -tb-privacy issue. Knowing thaf

A Gon had somewhe;,glfacted akind of limited prohibition

on the"use of social security numbers —individuals have a

The subtlety of right to know the purpose of such a request and whether or
eroding privacy: not a state or local regulation requires this information —I was
an illusteafion surprised to receive an IBM card telling me to go down to the
District of Columbia Department of Motor Vehicles and bring

iy my social security card if I wanted to renew my operator’s
permit. Since this seemed to be more than just a question of

_ what one’s number is, I wrote asking what the basis for this

- request was (Just’to backtrack for a moment, an explanation

is supposed to accompany such a request at the time it is

“n * made.)After a few weeksd got a mimeographed sheet provid-

. ) 1ng the answers, but I'm the exception to the rule — most peo-
ple aren’t going to take the trouble to write and ask. Still worse,

.
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the day I went to the Motor Vehicle Bureau a man came up to
renew his license who dlign't have his scial security number,
whereupon, the alerk, without any explanation, refused to
process his application. This is a perfect demonstration of
how easy it is for gxecutive agencies tb viglate-both the spirit

>

and the letter of the law at the expense of one’s right to privacy.

Roberthtcnmeier:lcanmly;espmdbysayingthatl
think’we’re making progress; although the question remains
as to whether or not our efforts will be able tb keep up with the
technological advances being made. For example, Congress
recently approved the Mid-decennial Census, but only after
having deleted the criminal penalties and the 8100 civil pen;
‘alty for nondisclosure of information by individuals. The
Census has also begun to move away from the long-hved prac-
tice of asking more and more questions, which were then used
for more and more purposes. T

Another promising sign lies in the bill just passed in the
Subcommittee on the Courts, Civil Liberties, and the Admin-
istration of Justice, called The Bill of Rights Procedures Act.®
Thig bill degls with violations of privacy by public and private
institutions by attempting to curtail, or at_least require an ac-
counting for, certain practices, such as their aceessing them-
selves to your bank or credit card records, looking at the dover
o( your mail or conducting telephone overhearings.

All this goes in the direction of redressfng some of the
grievances that an ordinary citizen would have on invasions of
privacy. Congress has even begun to move toward the possi-

" bility ‘of requiring a warrant for national security wiretaps for

_ intelligence-gathering purposes, though this dgesn’t ordinarily

, interests

lte {n the course of business affecting most individuals. There-

fore, I am rather.more hopeful at the moment than distressed.

Daniel Friedman: It's rather interesting that this discussion
has been in terms of action by the Congress. Yet, legislative

: actiops are not part of the Bill of Rights, but are, rather, steps

taken by Congress to carry out what thegbelieve the will of the
people to be. I think this ie the way it should be, because it's
the function of the legislature, acting as the representative.of
the people, to try to balance conflicting interests. For example,
in the Freedom of Information Act Congress has said that
ordinarily people do have the right to get information from the
govemment; yet this law also contains specific exceptions that
88 8aw were needed if the government were to continue

to be able to function effectively. o
Another example of these competing interests lies in the
question of access toone's F.B I files. At first glance this idea
.of access sounds fine —every govemment employee should
have the right to see anything in his personnel and official
files. But let me put this question to you: If you were being
asked to recommend a candidate for federal employment about

*The House Judiciary Committee failed to réport out this bill, al-
though it {s likely that it will be reintroduced in the 95th Congress

w
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Privacy and the
“secret accuser”™:
where does the

whom you had some very derogatory information, how likely
s it that you’d be candid if ybu kmew that your remarks were
going to be made available to the individual in question” The
answer is, you’re going to pull your punches, the end result of
which is likely to be that someone will be hired for a govem-
ment job who really should not get ia® .

Theodore Miles: But what about the other side of the coin”

If you're applying for a job and don’t get it because someone

has provided incdrrect or malicious information about you,
how would you feel about having had no opportunity to con-
front this information?

Lawrence Speiser: This argument about the secret accuser

has gone on for many years, but I would balance it the other -

way. When you talk about people providing information about
others, you have exactly the same problem that exists in the
criminal justice field._iinless such people are willing to stand
behind what they say, the information provided cannot and
should not be used by the govemnment in a detrinrental way.
I've heard investigative agencies say that stricter standards
in this area would dry up their sources of information, and
that this applies not just in the field of government employ- .
ment but other areas-as well. My answer is twofold: 1) I'm
quite willing to lose the kind of information provided by people
who will not stand belnd what they’ve said; 2) they've never
really tried another way, and I'd like to see some results from
that kind of experiment before I draw any final conclusions

——
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The Bill Of Rights:
Prospects

In 30th century América, where progress is so closely identi-
fied with change, it semetimes seems that the “outmoded
trappings” of the past are too readily discarded in favor of the
present’s ‘new realities " Not surprisingly, therefore, when
questions.about the continued efficacy of our political institu-
tions arise, it is often suggested that we need to revise or even
entirely recast “outdated documents” such as the Bill of
Rights. These proposals, however, evoke an immediate
counter-question: Would tampering with such venerable docu-
ments cause more harm than good? =

Is It Adequate? ‘

Harry Ashmore: | wouldn't change the Bill of Rights, pri-

marily because I think it's dangerous ever to reopen a docu-

ment of this kind. The Constitution has enormous symbolic

importance. Indeed, the Constitution and the Supreme Court

are really the only unifying symbols we have, incorporating a

notion of tradition and history — “the supreme law of the land”’

—that at times has seemed to embody almost magical powers.

I personally witnessed the power of this mystique in Little

Rock during the school desegregation crisis ia the late 19508

’ and can testify to its authenticity. :

We don’t need to The most urgent bustness ahead of us lies not in rewriting

rewrite the Bill the Bill of Rights but in making all levels of govemment con-

of Rights, we need form to the drastically changed situation in this country. For

to adjust govern- example, there’s going to have to be some kind of fundamental

mental powers redistribution of govenmental powers among the local, state

and national govenments. We now have.a concentratjon of  °

. federal power far beyond anything the founders envisioned,

o . and therefore we've got to see what functions can be brought

closer to the people and which ones ought to remain under the

central government. T

. ,hmnce&)dur:ldm’twanttoreopentheBﬂ]ofRights

. for the very reason that Mr. Ashmore just mentioned — because

. it would open a Pandora’s box. Furthermore, I’m not certain

that many of its existing provisions would be adopted if they

had to undergo ratification again, so I wouldn’t want to take a
chance in that respect either.

Instead, I'd like to see state bills of rights expanded to fur-

ther specify our individual rights, since all too often it is not
Al
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A better alterna- the Supreme Court that has the final word but, rather, the
‘tive: expanding clerk down at the county courthouse. While that clerk might,
* and/or revising never read a Supreme Coitrt decision, he or she might read a
state constitutions state bill of nghts in which thigs are set out in greater detail
than in the federal Bill of Rights
For example, while the First Amendment provisions per-
taining to freedom of religion and separation of church and
state have been interpreted by the Supreme Court as being
applicable to atheists, when such a question comes up before
a clerk who has to have someone swear an oath, all kinds of
problems occur The obvious dilemma here is, How ean an
atheist swear an oath? The Bill of Rights specifies freedom of
religion, yetit doesn’t say anything about freedom of 1rreligion
Daniel Friedman: [ think it would be a mistake to try to par-
Vagueness: & ticularize the Bill of Rights a great deal more. Indeed, its major
major strength of strength lies in its vagueness, which has enabled the courts to
the Bill of Rights? find a basis for adjusting general governing principles to the
temper of the times. As soon as specifying and particulariztng
take place, the latitude the courts have used in facilitating ad-
justment to change would tend to be circumscribed
Robert Kastenmeler: Even if one agreed that it would be
- better not to rewrite the B1ll of Rights, it might be useful none-
theless tb go through the exercise of doing so, in order to leam
from what it might look like if we did In the First Amendment,
for instance, we could strike the word “Congress,” so that no
authority could presume to make a law apridging the rights of
Considering the free speech, press, religion or assembly Next, both the Sec-
question of ond and Third Amendments appear to be unnecessary In such
revision: a use- a theoretical exercise | would make the Fourtb Amendment
ful exercise clearer and would probably add provisions regarding psivacy'to
" it I think the language in the Sixth Amendment on the rights
of the accused in a criminal prosecution ought tQ be restated
On number Seven, why not allow matters coming under its
purview to be handled by statute, rules of civil procedure and

ﬁ the like? The item in the Eighth Amendment on excessive bail
co nl’e placed into”the Sixth and could be further amplified
¢ to conform to present law. The Ninth and Tenth Amendments

are really far more difficult to deal with in terms of the impli-

cations to be drawn, so I would probably leave them alone

Paul Conkin: If I were rewriting the Constitution, at the be-
r - ginning [ would have a general preamble on certain purposes
and ends of government. I would do 20 because at that level of
ethical principle one can affirm without any reservatidn that
life and liberty ought to be fespected and that we shouldn't
enslave or kill people arbitrarily But, while one can be abso-
¢ statement of general principles, when it comes to
actual functioning of rights in society it's always in part
textual That is, it's something that’develops over time,
rough the implementatiop of principles and even constitu-
onal articles, through legislative processes and, in our
try especially, through an elaborate judicial process
ther than trying tb resolve practical problems by redraft-
g bills of rights, I think it would be better to try to do so in
¢ political process by negotiating back and forth between the

Q - . A .o ' Do
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We can’t resolve.
our problems by
rewriting the
Bill of Rights

The people, not
the Supreme
Court, are
sovereign

”

\

The Supreme
Court’s role -
protecting
the minority

moral princjfles and practical contextual realities of society
While thigfs an unending and very difficult process —one that
is takin§ place informally all the time ~I'm not too unhappy
with how things presently stand Accordmgly, [ wouldn’t want
to open up the Constitutton for revision, although I uphold
the right of the people to do so if they aren't happy with 1t.°
Theodore Miles: I think there are three areas that ought to get
serious attention if we were revising the Bull of Rights One is
to incorporate the notion of judicial review, clarifying the role
of the courts m areas |ike habeas corpus® and cnminal matters
There 1sn’t anything explicit in the Bill of Rights about the
standing of the citizen vis a vis access to the courts, for exam-
ple. and I think this should he made clear enough in the Con-
stitution so that it would n longer be a debatable question
Secondly, I thmk ndividu rights vis a uis large nongovem-
mental organizations ought ¥ somehow be included Finally,
questions of personal pnvacy an ily ntegnty, including
the aboruion-sexual area, should be more explicitly and broadly
defined in any revised Bill of Rights

The Courts: Protector
of Individual Liberties?

Sally Laird: Am | getting the correct impression that you feel
that the Supreme Court really has the dominant role in how
the present Bill of Rights, or any future one, might be inter-
preted and applied? ?
Paul Conkin: No, the people are ultimately dominant because
they can always amend, even if this admittedly does take a lot
ofime If Supreme Court decisions-over along period of time
run counter to what the public wants the government to do, the
people have the residual authority to change the Constitution
in ways that will put the Court straight. In a word, the people
are sovereign, not the Supreme Court or the cousts in general.
“[Nothing should] render nominal and nugatory the transcendent
and precious right of the people to ‘abolish or alter their govem-
ments as to them shall seem most likely to effect their safety and

"

happiness’ James Madison, FEDERALIST #40
Theodore Miles: While it's true that you do have the option of
amending if the Court is wrong, the basic day-to-day answer to
your question is yes, the Court is terribly important in inter-
preting the present or any future Bill of Rights,

Harry Ashmore: We have to begin with the proposition that
the Bill of Rights applies almost entirely to people who are
unpopular If you're on the popular side you don'tneed it. A
dissident must have some protection, not only against the
govemment, but against the people when they decide that
some persons or views are heretical and demand that their
elected representatives do something about it.

This all goes back to a fundamental facet of human nature

* A writ of Habeas Corpus (literally. “you should have the body™ ) pro-
tects the individual from arbitrary arrest and indefinite detention
without the formality of an open trial *
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When the courts
decide, people
obey —or do they?

~we don’t really like to have someone disagree with us. Our
Lret impulse when someone does disagree is to want to shut
them up. The Bill of Rights is precisely intended to maintain
and protect the right of dissent by digbing this natural desire
to etifle disagreement. This has to be dane by some agency,
such as the Supreme Court, that i8 somewhat removed and
nsulated from the democratic process and the popular pres-
sures.to which it responds.

Paul Conkin: The people’s power to change the Constitution
by amendment doesn't and shouldn’t change the fact that the
final decision on the enforcement of the law lies in the courts.
The whole idea of a libertarian constitution, such as the one
we have, is to find at least some 8top-gap ways to stand in the
teeth of the majority will, because liberty certainly cannot be
safe if it has to be voted on in every instance.

In the long term, however, I don’t think there’s a way that
any court system can sustain and enforce a protection against
overwhelming majority sentiment, since the zguns will sooner
orlater lose power if they try to do so. Thus, tHe ultimate basis
for libertarian ideas —and this sounds like Hamilton speaking
~has to be long-term and mature popular support for any prin-
ciple tn question In the end, libertarian principles must be
matters of belief and tonviction, not legal machinery Legal
machinery is an interim measure to protect minority rights for
a time until public sentiment has had a chance to soothe down
And the slow constitutional process of amendment gives us
the insurance we need, since it helps us to weather the storm
of momentary passions, thereby protecting minority rights
against an outcry of democratic opinion.

Harold Nelson: Professor Conkin's statement about the im-
portance of coming to conclusions and decisions in spite of
the momentary passions of the majority is a fine “amen” to
the work of the Constitutional Convention.

Harry Ashmore: Let's take the example of the Brown v. Board
of Education [1954] school desegregation decision. Without
any question, in all of the sixteen states to which the decision
applied, a substantial majority was opposed to desegregation
What the decision accomplished couldn't possibly have been
brought about by legislation; it had tocome through thecourts
Daniel Friedman: There i8, perhaps, another very critical
facet of this process: our whole government rests on popular
acceptance of the decisions of the courts; when the Supreme
Court or any other court announces what the law is, most.peo-
ple obey it. If people refused to obey the law, we’d be heading:
into anarchy. The frightening thing about the Brown decision,
for example, is that it resulted in one of the rare instances
where for years and years large segmegts of the population
were not obeyjng the law because it was so contrary to their
fundamental beliefs I suspect, moreover, that their refusal to
accept this decision was based on the belief that this area ic
not within the purview of the courta

What worries me ie that the old pattern has given way to a
notion that one doean't really have to respect the courts or the
laws In the past when there was a strike, for instance, ifa
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No, people
don’t obey
the courts

Constitutional
adjustment:
should it rest
on judicial
self-restraint?

The Supreme

- Court can’t always

* be trusted

<

N\

court told the strikers to retum to work, thev did so  Now,
sometimes they do, sometimes they don't.

Lawrence Speiser: | think that the idea that the people obey
the Supreme Court 18 simply untrue It's something that has
to be constandy striven for, but 1t just hasn't worked out that
way As for the contention that the path of disobeying the su-
preme law of the land leads to anarchy, I think precisely the
opposite 1S true It's the majority, not the dissenters, who dis-
obey the supreme law of the land; that’s where the danger lies
Willard Hurst: Shouldn't we discuss the possibility of writing
mto the Consutution some sort of general hierarchical value
mandate for the Supreme Court” One of the most dangerous
majorities m this country is five — five out of nine justices —
and thus the jssue becomes. Should we leave them without
any constitutional tether at all as we do now, or should we
perhaps tell them explicitly in the Constitution that they can
apply a presumption of constitutionality 1n an area that is
primanly open to reasonable debate (economic matters), while
applying a presumption of uncoastitutionality to legislation
that appears to infringe on peaceful political processes and/or
human individuality” In short, since we rely so much on the
informal case-by-case process of constitutional adjustment via
the Supreme Court, should we leave it as completely up to the
self-restraint of the justices as we have now for almost two
centuries?

Ann Diamond: I think our memories are much 0o short re-
garding the relationship between the Supreme Court and the
Bill of Rights. As a matter of fact, the 1954 Brown decision is
to some extent a consequence of the Court’s lousy decisions
at the end of the 19th century, especially in Plessy v Ferguson
[1896] and the absolutely scandalous Fourteenth Amendment
decisions in the Slaughter-House [1873] and Ciu Rights [1883]
cases We should not place too much reliance on the Court,
indeed. I would like to see it on a much tighter rein, since |
think it can't be trusted The history of the Court over the past
two hundred years is not one-to make a civil libertarian all that
comfortable, especially as far as the First Amendment is
concemed.

Mary Ann Yodelis: | suppose | agree with Hamilton's as-
sumption in FEDERALIST #78 that the judiciary would be
the least powerful of the branches of govemment. However, |
would also like to add that I don't think we should discount

*its potential for impact either I think, for example, that the

recent appointments by Presidents Nixon and Ford have had a
significant impact on the Court, particulardy in the area of
freedom-of-the-press cases. There’s been a terrific increase in
such cases recently, and I'm not certain that I like the way the
trend of the decisions in them is developing

Harry Ashmore: To maintain the degree of liberty we have in
this country —which is not adequate in my view — involves
living dangerously to some extent. As an extension of this, |
find myself defending the Supreme Court more than I've done
in the past. Just think about Plessy v Ferguson, for example
If you look at it in the context of the mes in which it was
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rendered, I suspect it represented about &ll the Court could
rationally have done Indeed,' it may have been even a ruther
bold decision, because it declated for equality, though under
a separate-but-equal formula that tumed out to be invalid
When it became evident after fifty years that the result was
separation but no equality, the Court came up to date with the
Brown decision.

Furthermore, I’m not sure that the kind of social change
that followed the Plessy and Brown decisions could have been
accomplished any faster, since these things do take time I've
always denounced President Eisephower for talking about
how difficult it is to change the minds and hearts of men, be-
cause if that were entirely true we’d still have slavery, on the
other hand, there is an element of truth to this —the social
process cannot be hurried too much, either by the courts or
the legislature. Thus, if you consider the present in terms of
whether the bottle’s half full or half empty, the changes since
the Brown decision must be seen as probably the most sig-
nificant single social transition in human history. This is not
to suggest, however, that the situation isn't still pretty bad — it
is —but Little Rock Central High School is now 50 per cent

black and 50 per cent white, and calm

“The Spirit Of Liberty”

While it is always desirable that a discussion of this type con-
clude on an upbeat note — in this case with Little Rock Central
High School integrated and calm —the following dialog seg-
ment goes one step further. It brings the subject of the Bill of
Rights full circle, back to the point where the future of indi-
vidual liberty would seem to inevitably fest — in the minds and
hearts of the people.

Daniel Friedman: The Bill of Rights, it seems to me, incor-
porates at least two concepts: the spirit of liberty and a funda-
mental requirement that govemment not engpge in conduct
that violates the basic political rights of its citizens. While we
all know a good deal about this latter requirement, the spirit of
liberty is & more elusive concept. Fortunately, some thirty
years ago the preeminent jurist, Learned Hand, eloquently
‘defined this phrase as follows:

“Liberty lies in the hearts of men and women, when it dies there,
no constitution, no law, no court can save it. While it lies there it
needs no constitution, no law to save it. And what is this liberty
which must lie in the hearts of men and women? It is not the ruth-
less, the unbridled will; it is not freedom to do as one likes That
is the denial of liberty, and leads straight to its overthrow A so-
clety in which men recognize no check upon their freedom soon
becomes a soclety where freedom is the possession of only a

few, as we have leamed to our sorrow The spirit of
i is the spirit which Is not too sure that it is right, the spirit of
fiberty is the spirit which seeks to understand the minds of other
men and women; the spirit of liberty is the spirit which weighs
their interest alongside its own without bias " O
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In Coneclusion: Questions
for Further Discussion

The Bill Of Rights:

Historical Perspectives

What Is a Right?

Do you agree with the definitions of rights on pages 10-11° How would you define

this t.en{]‘.’ -

Was It Necessary?

What do you think of the outcome of the Bill of Rights fight. Was itin fact necessary
to spell out the rights enumerated in the first ten amendments® Do you think we
would “be any different toduy as a society” if the Bill of Rights had not been added
to the Constitution® Are there additional rights — ERA, for example — that need to
be spelled out® Or have we come back full circle to Hamilton's view that less 1s
better when it comes to specifying rights in a constitution?

Minority Rights versus Majority. Will

Were the proponents of a bill of rights correct in thinking that one of its major func-
tions would be to protect minority rights from overbearing majorities” How effec-
tive has the Bill of Rights been in this respect” What was its role, for example,
during the “red scare” period of the 1950s, the Vietnam War years; “dirty-tricks”
(illegal wire-tapping, character assassination, and so on) used by the FBI against
public figures such as Martin Luther King?

The Bill Of Rights Today: Old
Dilemmas, New Problems and (uestions

The First Amendment and Media Access: Mountain or Molehill?

How would you define the relationship between the “right” to media access and
the First Amendment, i ¢ , should access be presumed to be an intrinsic part of
our free speech and press guarantees? [s individual access to a mass audience a
necessity, or would it lead to media chaos®

The First Amendment versus the Sixth Amendment:
The Free Press-Fair Trial Dilemma

What is your reaction to the statement that the free press-fair trial dilemma is a
“classic example of a head-on collision between conflicting rights*? Can you think
of an instance where a gag order would be appropriate? In view of the enormous
amount of Watergate-related publicity, for example, did Haldeman, Erichman,
Liddy,_ et al receive a fair trial?

The Second Amendment and Gun Control:

Minority Rights versus The Pt}blic Interest?

Is the question of gun control today representative of the kinds of problems the
founding fathers might have envisioned when they discussed the need to protect
minority rights from the will of the majority”> Where does the “public interest” be-
gin and minority rights end?
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The Fifth Amendment: Property —Still the “Richest” of-Rights?
What does the term “property” mean to you? Do you agree, for example, with the
relationship outlined by Professor Hurst extending the concept of property to hous-
ing, employment and financial institutions? Do you think the /‘ancient concept of
property” described by Professor Conkin has gny 20th century use?

The Tenth Amendment and States’ Rights:

Antiquated Notion or 20th Century Remedy? .

Did the federalists foresee the possibility that the question of federal-state preemi-
nence might be characterized by an ebb and flow between them? What do recent
phenomena such as revenue sharing, “anti-Washington™ sentiment, or energy
crisis-inspired reassertions of state sovereignty over natural resources indicate
about this ebb and flow relationship between state and federal instrumentalities?
Which level of government do you think poses (has posed) the greatest threat to
individual liberty? : .

“, .. The Right to Be Let Alone —The Most
Comprehensive and Valued of Rights . . .”

Defining Privacy: Where Does It Begin and End?

How would you define the right to privacy? Is it a right that needs to be spelled out?
How can it be defined when it so often seems to involve a clash of legitimate
conflicting interests? In terms of the First Amendment right to a free press, for
example, where does the public’s right-to-know end and libel begin? '

Eroded Privacy: How Do We Cope with “Big Brother™?

What measures would you recommend: to halt abuses of the right to privacy that
have occurred since computer, electronic and other technological innovations came
to be widely used in all sectors of American life” ) v

The Bill of Rights: Prospects

Revising the Bill of Rights: Is It Necessary?

In your judgment should the Bill' of Rights,be rewritten? If so, what would you
change? If not, how would you assess the idea of further protecting our individual
liberties through revision of the various state constitutions? Do we simply need to
“adjust govemmental powers” to the changed setting and circumstances that have
evolved since the first ten amendments became part of the Constitution?

The Supreme Court: Bulwark of Individual Liberty?

Do you agree or disagree with those who feel that because of its performance over
the years regarding individual liberties, the Supreme Court “can’t always be
trusted”? What do you think the primary role of the Supreme Court ought tg{)e uis
a vis the Bill of Rights? . L

“The Spirit of Liberty”: Cornerstone of a Free Society?

What is your reaction to Leamed Hand's assertion that no constitution, no law, no
court can save liberty once it has died in the hearts of men and women? How can
we foster the intangible qualities exemplified in the spirit of liberty?

.
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Readings (

Primary Sources:

The Bill of Rights; The Constitution of the United States

Hamilton, Alexander; John Jay, and James Madison, THE i'EDERALIST
PAPERS, 2specially #84,’introduced by Clinton Rossiter, New American Library,
1961, Mentor paperback, $1.95. )
Madison, James, “Letter to Thomas Jefferson, October 17, 1788,” and *“Speech
Introducing the Bill of Rights, June 8, 1789,” in Gaillard Hunt (ed. ), The Whitings
of Madison, Volume V, G. P. Putnam, 1900, available in libraries

Schwartz, Bemard, The Bil of Rights. A Documentary History, 2 volumes, McGraw-

Hill, 1971, 859.50. A collection of original documents on the Bill of Rights up
through and including the 20th century.

Secondary Sources: .
Abemathy, Glenn M., Civil Liberties Under the Constitution, 2nd edition, especially
the introduction and chapters 1 and 2, Dodd-Mead and Co., 1972, paperback,
87.95. A textbook on the Bill of Rights including major Supreme Court decisions,
articles by scholars, bibliographical citations and commentary by the author.
Brant, Irving, The Bill of Rights: Its Origin and Meaning, New American Library,
1965, Mentor paperback, €1.95 A study of the Constitution and the Amendments
to it, beginning with their roots n English common law through Supreme Court
decisions of the early 1960s,

+ Chafee, Zechariah, Free Speech in the United States, Atheneum, 1969, paperback,
84 95. A survey of free speech from the World War I period through the eve of
World War I, with emphasis on the forces to suppress it that tend to be unleashed
in such times of stress. ‘ .

Corwin.. Edward S., The Constitution and What It Means Today, 12th edition,
Atheneum, 1963, paperback, 81.65. A study of the Coustitution as a “living docu-
ment” subject to tnterpretation and reinterpretation by the courts. -

Dorsen, Norman (ed.), The Rights of Americans. What They Are — What They Should
Be, Random House. 1972, Vintage paperback, 83.95. Essays by various scholars
and experts commemorating the 50th anniversary of the American Civil Liberties
Union.

Levy, Leonard W. (ed.), Freedom of the Press from Zenger to Jefferson: Early Amen-
can Libertarian Theories, Bobbs-Merrill, 1966, paperback, 88.75. A thematic com-
pilation of classic original American writings oo freedom of the press, with some
commentary by the author.

Meiklejohn, Alexander, Free Speech and Its Relation to Self-Government, Kennikat
Press. 1978, available in libraries. A discussion of the'special relationship be-
tween free speech and democracy.

Rulland, Robert A., The Birth of the Bill of Rights: 1776-1791, Collier, 1968, paper-
back, 8.95. A concise historical account of how Americans came to rely on legal
guaruntees for their personal freedom. o«

The Federalist Papers Reexamined project was made poseible by a grant from the
Nati Endowment for the Humanities. The selection of material and ex-
planations in the text are solely the responsibility of the author.
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\ lntroductionh ‘

“The great question that confronts us so implacably 1s whether the American Constitution
and American political ;ﬁna‘ples, which have served (s so well and have weathered so
many crises, can continue to function in the modem world Is a constitutional mecha-
nism rooted in 17th century ideas of the relations of men to govemment and admirably
adapted to the simple needs of the 18th and early 19th centuries adequate to the im-
portunate éxigencies of the 20th — and of the 21st?”

This challenging question, posed to members of the League of Women Voters by
Henry Steele Commager in 1974 is at the core of the Federalist Papers Reexamined '
project. The audience was appropriate and the timing auepicicus. The League of
Women Voters, after all, has a long-standing commitment to help citizens under-
stand their govemment and become involved in its workings. Moreaver; the momen-
tous events of Watergate and Vietnam had set in motion a great national debate on

the health of our nation and the sbundness of our system of government. The Bi-

-centennial, ¢oming soon after, invited further discussion and reflection on the
questions that prompted this debate: What are our roots as a nation? Where are we

going? How serviceable are our democratic struétures and processes? .

What better way to help anewer such questions than to involve as many people

as possible in the kind of broad public dialog that was charactesstic of the 18th

century political milieu out of which our constitutional system grew? Furthermore, .

‘why not use*THE FEDERALIST PAPERS —a most illustrious example of this
~~ 18th century discourse, which addresses precisely the same issues that confront
modem Americans ~ to launch such an inquiry?

Specifically, THE FEDE?ALIST PAPERS were a geries of articles addressed
*“To the People of the State’ of New York?’ by Alexander Hamilton, James Madison  °
~Jand John Jay, writing undér the pseudonym “Publius.” They appeared in various

New York City newspapers between October 1787 and August 1788 in response to
the vehement attacks that had been launched there against the proposed Constitu-
tion At issue was the question of whether or not the new Constitution that had
been adopted in” Philadelphia would be ratified by the requisite nine states—a
process in which New York’s vote would be critical New York did finally ratify, but
. THE FEDERALIST PAPERS remain important not because of their impact on this
" " outcome—the extent of which is still debated - but, rather, because in them, as
George Washington aptly pointed out, “are candidly and atlly discuseed the prin- -
ciples of freedom and topice of govemment — which will be always interesting to_
mankind so long as they shall be connected in civil society.” *

The Seminars: The foundation of this renewed public debate on American govern-
mefit is a series of six semjnars, sponsored by the League of Women Voters Educa- ,
. ton Fund. At each, a group of 8-10 “discussants” - a broad mix of historians,
. joumalists, lawyers, political scientists and public officials —spend the day in a
—

"As quoted by Clinton Rossiter in his introduction to THE FEDERALIST PAPERS, Mentor
«  paperback edition, pp vii-viii
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free-wheeling, informal dialog. League “participants” serve as citizen representa-
tives, pressing the discussants to clarify their statements, to define terms for non-
specialists and to elaborate on points of special interest.

. ] '

The Pamphlet: This pamphlet — the third of the project publications — summarizes
the main themes that emerged in the discussion at the seminar on Congress, which
took place in Boston in September 1976 It presents edited seminar dialog (inter-
spersed with 4 minimuns of narrative teft), selected pasgages from THE FEDER-
ALIST PAPERS, questions for further discussion agd a list-of suggested readings.
The pamphlet serves two purposes: it is a way to share the seminar discussion
with League members and other citizens and it provides the springboard for the
public discussion this project is atfempting to promote o

The Seminar on"Congress: The discussion focused on several broad concepts
that are intimately associated with the structure and operations of Congress bi-
cameralism, checks and balances, representative govemment and the separation of
powers. In adgition, a subte underlying theme emerged in essence, that of the

‘three major branches of govemument, Congress is the most misunderstood and the

most unjustly criticized. .

The Discussants: .

Barber Conable (congressman, R-New York)

John Culver (sen4tor, D;fowa) ™ - )

Martin Diamond (professor of political science, Nerthern [llinois University)

William Gifford (manager, Executive and Legislative Programs, General Electric)

Ralph Huitt (executive director, National Association of State Universities and
Land Grant Colleges)

Nelson W. Polsby (professor of political science, Univeraty of Califormia, Berkeley)

Chuck Stone {eolnmmist, Philadelphia Daily News)

‘Linda W_eﬂheimgr (reporter, National Public Radio)

League ‘of Women Voters Participanis: .
Alice Ayers (Connecticut) Shirley Downs (national staff) .

-~ Natacha Dykman (New Yorky --. Connie Fortuhe {national board) . _

. Aileen Katz (New Hampahire) Ruth Hinerfeld (national board)

Florence Rubin (Massachysetts) Harold B Lippman (project director)

Eleanor Sasso (Rhode Island) Susan M. Mogilnicki (project assistant)
Dolores Vail (Maine), Mary Stone (national staff) .
Kathy Wendling (Vermont) Carol Toussaint (project chairman-toderator)
v . .
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Cmigl;e's's: How
Deoes It Stack Up?

At a time when opinion polls ;)lace Congrese near the bottom
of the list of institutions’ that command public respect, at-

" tempts to explain this tum of ts have become’common-”
place. Perhaps because ours isl a ‘“now”-oriented culture,
such’ attempts often ignore or dismiss too readily the value of
looking closely at the past to better understand the present.

.This ‘approach seems to be especially applicable to an institu-
tion a8 easily mfsunderstood as Congress; and thus, this ex-
plomation begins by assessing its performance with the benefit
of historical hindsight.

Martin Diamond: I believe that'the Congress of the United
States is the moet remarkable legislative bedy in the world. I
say this not so much for the eminence of intellect displayed
there nor because of its civic spiritedness and fidelity to the
public trust but because; more than any other legislative body
now and perhaps more than any other in modem history,
.Eongress govems. Whatever its defects, it participates di-
fectly ard Indifeotly in the full governance of the United States
—policy making, administration, foreign affairs and 8o on—
40 an extent unmatched by any other legialative body. The
English Parliament, for example, even at its most glorious
peak never remotely approached the level of involvement in
goveming that Congrese has achieved, from high policy down
to the fnost picayune detail, _ .

Theecond remarkable fact'about Congress is its extraor-
dinary continuity with the constitutional design develeped by
the .founding fathers. Congress, on the whole, contjnués to
strike that “‘decent mediocrity”” between excessive, vacillating

.Tesponsiveness to public opinion gnd the competent and stable
government at which the founding fathers aimed. And, in 80"
doing, if has remained astonishingly close to its oxgine and*"
the fundamental role for it envisioned by the authors of THE
FEDERALIST PAPERS and the Constitution. In short, even
though it is admittedly an imperfect institition, Cougress
does about as good a job in combining democratic representa-
tion and competence in directing our public affairs as can be

LA

. . {
Chuck Stone: I agree t Congress has performed well on
occasion, but if what we mean by “well” is representing the
rights of the many versus the propesty of the few, I don't think

© g 86 -
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Another view: it has performed well enough. Let's not forget that TH]},FED-

Congrese tends ERALIST PAPERS and the Constitution were designétl to
: to be elitist protect the property of the few, in apparent contradiction of

the spirit of the Declaration of Independence, which was writ-

ten in support of the rights of the many I sometimes feel that _

Congress has tended to perpetuate the elitist view held by
those of the founding fathers who looked upon the people as
“a great beast,” as Alexander Hamilton put it, deserving cén-
tempt instead of affection or compassion. In this sense™~Con-
gress has done precisely what the federalists thought it would
do. After all, they were followers of Hobbes's view that govem-
ment is instituted not for just concems but because men are
s0 mean and narrow-minded that they cannot be trusted to
govem in good faith and by good will. Never in their wildest
imaginings did the federalists anticipate that their plutocratic
republic would one day evolve into a people’s democracy.
Indeed, I think Congreds has only occasionally been tn
step either with the mood or the needs of the people. Above
all else, Congress serves the congressional will - an.entity in-
dependent of and more important than the people's will Oc-
casionally these two have cotncided — the end result of which
is some great legislation —but Congress more often tends to
act as a legislative plutocracy. When Presidents have intro-
duced legislation that would more widely distribute the fthits
of democracy, for example, Congress has gonsistently per-
mitted a few of ite members —primarily powerful committee
chairmen —to let those proposals wither on the vine and die.
And, even on those rare occasions when it has raised itself to

> high plateaus of statesmanship by expanding jobs, housing,

child care and so on, it has all too often let its democratically
expressed will be thwarted by a presidential veto.

Last, and still more glaring, Congress Has sometimes be-
haved differently toward different members on the same basic

issue. For example, in a typical exercise of congressional —

racism, unequal treatment was ineted out against Adam Clay-
ton Powell, a black congressman from Harlem, and Thomas
Dodd. a white senator from Connecticut, when both were
charged with misconduct in office.

Martin Diamond!*# disagree with the assertion that the Con-
stitution was designed to protect tde property of the few. This
miscpnception is an outgrowth of writings by emon Parring-
ton, J Allen Smith and Charies Beard, among others Being
to varying degrees progressives, Marxists and sociglists, they
presented an ideologically predisposed interpretation of the

. founding, not a true account of #. The fact.is. the Constitution

did not protect the privileged, propertied” elite; rather, it
helped to create a modem commeércial propertied tnass. More-
over,all of th volved in the founding, federalista and anti-
federulists alike, Were in favor of the Locke-inspired protec-
tion’s of property embodied in the Constitution So, to say that

the Constititffon favored the privileged. propertied elife simply

m the point. '\
Dgﬂnlttz Frankly, I th gress is the g'mate?‘ legis-
lative body in the world, on’that's cleatly a good deal bt’:izr'
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Why does Congress than most Americans are willing to admit. The obvious ques- |
r have such a bad tion is, Why does it have such & bad reputation? |
reputation? Well, for thing the deliberations of Congress are much
more open Yﬁ those of the other branches of government.
So, when Congress makes a mistake, it does so in full public
view. In contrast, what happens behind the closed doors of
any Administratien, or for that matter the Jjudiciary as well, is
not at all as readily apparent to the public. Indeed, I have per-
- sonally witnessed the processes of the executive Jbranch at
. work and have seen seat-of-the-pants decisions made about
matters of great import that were nothing less than frightening.
Secondly, Congress has a bad name because its own mem-
bers run against it as an institution. When a member of Con-
gress out on the campaign trail is asked & question about some
issue, a frequent response is, “Well, I introduced a bill on that
subject, but yoti know the Rules Committee — they wouldn’t
let me get it to the House floor for a vote ” That’s why recent
studies find citizens speaking i} of Congress while in the next
breath speaking well of their own individual congressman. No
matter what kind of member it was — Republican or Democrat,
liberal or conservative — when researchers asked people in a
> given congressional district for their opinion, the answer most .
often was, “We've got the best congressman in the country " \
In effect, members of Congress do a good job in just about )
everything except institutional public relations. And that
helps to explain why the popularity of Congress as an inatitu-
tion is 8o low, while the popularity of most of its individual
members is relatively high. -

John Culver: During the twelve years I've been a member of

Congress. I've been a consistent and outspokesn critic of its

flaws and the attendant need for institutional re Nonethe-

Congress is alive, less, in that same period more genuine, constructive reforms

well, and getting have been méde than in all the preceding years of its extstence
better all the time put together Strong,; unprecedented movements are under-

. way, moreover, that will further this trend, making Congrese *

still pore responsible‘and less subject to conflict of interest

- than & ever was in the past. In sum, the operations of Con.

gress can be seen as being representative of the workings of

the American political system in general. That i8s, our three-

» branch, constitutional system is aljve, well and working —not

perfectly, not smoothly and not always efficient§, but with an

) overall perviceability that reflects the genius of the design

" developed by the founding fathers. o
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‘How Has the

Bicameral System
Worked? -~

Of all the mechanisms embodied tn our constitutional system,
one of the most important is bicameralism, the division of
the legialative branch nto the Senate and House of Repre-
sentatives, This decision to separate the national legislature
into two houses reflected the founding fathere’ abiding fear
that Congress would encroach on the other branches of
govemment.
“In republican govemment, the legisiative authority necessarily
pmdonﬂm@?‘herenmdy[qrmb..‘btodividedwleghlawe
mrodjjeimtbrmxhes,andwmdermem,bydffemntmoda
o[decﬂmmddlffevmtprindpksofacﬂon,ashﬂemﬁed
with each othef as the nature of their common functions and
their common dependence on the society will admit.”’
JmnaMoMLFEDERAU:?T#SI

Howthis bicameral arrangement has worked, therefore, 18 a

question that any thoughtful examination of Congress and
the legislative process must address. It focuses attention on
such cherished political concepts as checks and balances -
and representative govemment —én exercise that is essential
for acquiring insight into the complex interrelationshipe that
are a characteristic part of congressional activity.

The Two-House Conc‘e,pt:..
Popular Passion -
and Continuity

v

. Barber Conable: The two major factore that determine the

respective roles of the two houses are different terms of office

.. and different constituencies. Behind the idea of the six-year -

senatorial term was the assumption that the Senate would be
the “saucer.” as George Washington put it, in which the
popular passions would be poured to cool. While this theory
has not always worked as the framere envisioned — the Senate

%
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The impact of 18 not a *‘cool” body — the six-year term has had a significant
different con- effect in giving the legislative process coatinuity and stability
stituencies and With only one-third of its members being elected every two
terms of office  years, the Senate changes less rapidly than the House; thus, it
acts as a breakwater, slowing down the quick swings in public

opinion that are felt more quitkly in the latter.

‘Toapeopleasﬂﬂfeblhdedbyprejudceorcomtptedbyﬂaﬂery

asthuewhoml'qddresa,l(sfnllnouaupletoaddmatwchan

institution [ie., a ‘well-constructed Senate’) may be sometimes

o necessary as a defense to the peopie ogainst their own temporary

’ errors and delusions. As the cool and deliberate sense of the com-

v munity ought, in all govemnments, and actually will, in all free

n govemments, ultimately prevail over the views of its rulers, so

| mereareparﬂcularmomentshpubﬁcaﬁab:whenmepeople,

, stimulated by some irregular passién, or some illicit advantoge,

ormidedbyﬂ)eartfldmbrepmenmﬂonso[lntemtedmen,

. mycall[ormeasumwhlchtheythemadmwﬂlmrdsbe

henwreadyblamentandcondemn.lnﬁmecﬂﬂcalmments,

howsalumwtdﬂbememwdemeolsometempemeandre-

mblebpdyo[dﬂaens,MOVderbcheckmem{;gmdedcmw

mdbwspendﬂieblowmedlmdbyﬂlepeopleagdmthem
‘selva,unﬁlreason,}usﬁce,andwuﬂwcanregamﬂleiraqﬁlomy »

over the public mind? Jarnes Madison, FEDERALIST #63 *

The House, on' the other hand, at least in part because of
the shorter two-year term of office, does atay, closer to the
, people. For example, I have yet to go home less than 40 times
‘ eachyear—somethingthatlfeelreﬂectawhatpeopleexpectof
their representative. Indeed. the two-year term seems wiser
S . #ow than ever, since the American people — thanks to the im.-
) pact of mass communications and the openpess it has helped
- to foBter—seem to be capable of changing their minds fre-
. quently. If the House weren't elected as frequently as it is, the
i* g8p between govemment and govemed would quickly spread
to alarming proportions. :
- ’ “Asttbmnﬂalbﬂbe@thatthegouemmthgenemlshould
hawaoommnlnterestwfﬂwwepeople,soltlsparﬂcular@
» essential that the [House of Representatives] should have ari
immediate dependence on, and an intimate sympathy with, the
people Frequent elections are unquestionably the only policy
by which ﬂmdependenceandsympaﬂmycanbeeffecmaﬂy
secured James Madison, FEDERALIST #52
. . - ¥
Differences in conatituencies alsg’have a marked effect on
the respective House and Senate roles. Senators, for the most
‘part, represent much larger numbers of comstituents, spread
over a greater area. They therefore tend to have more of a na-
‘tional perspective on probleme than that of the average House
member. o
Significantly, this problem of keeping in touch with one’s

“THE FEDERALIST PAPERS pessages cited herein are not pre-
sented to support or contradict the dialog amidst which they have
been placed but. rather. to illustrate or amplify the discusaion

{
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coastituents is not confined solely to the Senate, although it is
certainly much more pronounced there. House members now
represent 500,000 people aptece, so they too must cope with
the reality that the larger the comstituency, the more one is
constrained to settle for dealing only with the most organized
and activist individuals and interests. While this is not too
surprising as far‘as the Senate is concemed, I don’t think it is
what the founding fathers anticipated would happen to the
Hquse. Thus, it's even more incumbent on individual repre-
sentatives to do everything possible to retain the closeness
to the people that has historically been one of its greatzst
strengths.

“It is a sound and important principle that the representative ought

to be acquainted with the interests and circumstances of his

constituents. Jomes Madison, FEDERALIST #56 *

Nelson Polsby: I think Congressman Conable has only told
half the story on the question of where continuity and popular
passion now reside In terms of the informed. steady, year-in
and year-out scrutiny of public policy by Congress, continuity
The two houses is far more apparent in the House, although this wasn’t nec-
have shifted from essarily what the founding fathers intended Secondly, the
the constitutional home of ‘‘popular passion” has come to be the Senate, pri-
design marily becayse of the ongoing national ambitions of many
senators Such ambitions. besides feeding on and generating
publicity, tend to bind senators not so much to expertise as to
mobilizing national interest groups This fact explains, in part, ’
. the Senate’s great oral tradition —debates and the attendant )
publicity — whereas the House has evolved more in terms of
continuity, expertise and the persistent chipping away at
- long-term problema._.
There are some vivid {llustrations of these shifts from the
, original scheme One notable example is the legislation to —
enshrine the special prosecutor — the so-called second Water-
gate bill — where.popular passions ruled the Senate, while
sober second thoughts -came from the House There are
countless similar examples in health legislation, where ne-
tional interest groups, just to cite one instance, have sought
to find a cure for cancer via Senate-originated bills. Time and
again, the House has been the body that has asked the tough
questions and has looked at issues in the longer term. !
/ “The necessity of a senate is not less indicated by the propensity of
" all single and numerous assemblies to yield to the impulse of
} sudden and violent passions, and to be seduced by factious lead-
ers into intemperate and pemicious resolutions Al that need )
be remarked is that a body which is to correct this infirmity ought
itself to be free from it, and consequently ought to be less numer-
- . ous [t ought. moreover. to possess great firmness, and conse-
" quently ought to hold its authority by a tenure of considemble

tion
dura James Madison. FEDERALIST #62

Martin Diamond: I agree that the Senate has become more
- like the House was originally supposed to be and vice versa
In the first place the size of the Senate has increased beyond

'ERIC 91 :
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Some reasons anything originally calculated. Indeed this very point was the

for the shifts source of ane of the most anguishing debates at the Constitu- -

tional Convention. Originally, it was intended that the Senate

closely resemble "a conciliar body, something a great deal

smaller and more intimate than it has become However,

once the framers reached the compromise that gave each state

* two representatives in the Senate, the multiplication of states

guaranteed that it would become more numerous than was

first considered desirable. The present Senate is, in fact,

b larger than the original “tumultuous” assembly of the House,
which was to have had only 65 members.

““The number of which this branch of the legislature (the House of
Representatives] is to consist, at the outset of the govemment, will
be sixty-five. At the expiration of twenty-five years, according
to the computed rate of increase, the number of representatives
will amount to two hundred, and of fifty years, to four hundred.”

James Madison, FEDERALIST #55

Another reason behind the inforeseen shift 1n House and
Senate style and substance is the power of incumbency in the
House, once a member has successfully negotiated the hurdle
of being elected to a second term While I don’t know what the
€Xact statistics are, I'm sure that at least half of the members
of the House have tenures in practice comparable to those
constitutionally prescribed for the Senate

“A few of the members, as happ'ens in all such assemblies, will
possess superior talents, will, by frequent reelections, become
members of long standing, will be thoroughly masters of the
public business, and perhaps not unwilling to avail themselves of

those advantages ”’
James Modison, FEDERAL JST #53-

Thindly, the shift from indirect to direct election of the
Senate has also had an impact. It was originally intended that
senators would be elected indirectly, though not undemocrati-
cally since the process ultimately rested on the people through
their state legislatures or electors. The framers envisioned
what Madison called “a filtration of the popular will,” the ef-
fect of which would be to insulate senators from the jmmedi-

gte expression of popular passions. To sum it ail up, the
* House has become more stable and moderate than expected
and the Senate more directly democratic.

Ralph Huitt: I want to reply to those here who think that all
the passion has moved over to the Senate and that the House
"i8 now the repository of stability and continuity If you have

ever handled a piece of legislation in the House. as I have,

you'd lmow that you run scared all the time. Once the House

takes up a bill it tends to stay with-it until it’s either passed or -

On the floor, killed The House, n‘geovcr, makes things harder by not per-

passions do run mitting very many s people on the floor, so that communi- ;

higher in the cation between the member on the floor and someone who's
Houese interested in the legislation is very, very difficult. I have seen

- more than one bill go to the Flouse floor with everyassurance

. that it would have no trouble, only to see it changed 80 dras-
tically that even though it's got the same title and number, |
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couldn’t support it if my life depended on it

In the Senate, on the other hand, if a bill's in trouble,

someane typically gets up and says, “I have trouble with this
piece of legislation”™; afier which the presiding officer simply
puts it aside, thereby postponing debate for the time being.
This having been done, senators and staff begin to meet off the
floor to discuss the impasse ~a process that I imagine very
much resembles diplomatic negotiations —so that agreement
is effectively reached out of the limelight Thus, when the bill
comes up for passage on the floor, most, and sometimes all, of
the “‘passion” has already been dissipated and therefore there
tends to be much less difficulty than occurs in the House

Nelson Polsby: By referring to pattems of floor activity in the
respective houses, Ralph Huitt has reverted to the first half of
the continuity-popular passion question I mentioned earlier.
The essence of my point was that in the long run, and particu-
larly in the committee context, it ie far easier to get expertise
and interest-group activity going in, the House than in the
Senate Idon’t disagree at all, however, with the distinction he
drew regarding the different styles, once legislation reaches

_ the floor I wouldn't call activity on the House floor “‘passion’’

House-Senate

a question
of numbers

exactly — I'd prefer to refer to it, as Sam Raybum did, as “roll-
ing waves of sentiment” ~but I agree that what happens there
is liable to be more spontaneous, chaotic and acrimonious
than that which tends to take place on the Senate floor.

Kathy Wendling: I'm not sure I fully understand the point that
senators have less expertise than members of the House. Is it
solely because senators serve on more committees?

Barber Conable: No, that's not the only reason. For instance,

senators are under much grester pressure than their House

colleagues, they're national figures‘'who have & much heavier
burden of personal distinction to carry. The Senate is indeed
the launch pad for national candidacies.

*The qualifications proposed for senators, as distinguished from
those of representatives, consist in a more advanced age and a
longer period of citizenship. . . The propriety of these distinc-
tions is explained by the nature of the senatorial trust, which,
requiring greater extent of information and stability of character,
requires at the same time that the senator should have reached a
period of life most likely to supply these advantoges. .”

Jomes Madison, FEDERALIST #62

But, the fact that senators serve on more committees does .

have important consequences; It does, for example, force

: senators to rely much more heavily on staff, who accordingly

tend to have much more literal input than do their. House

counterparts Even though I have considerable constituency

pressures —mail, casework and 0 on—my persongl office
staff can generally handle this side of my job for me. Unlike
most senators, I can do almost all of my own legislative work;
I am the only politician, and almost the only researcher, in my
congressional office.

The effects of these differences are most obvious and pro-
noupced in a Senate- House ccnfemce commitxec wherein

.
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representatives from each house convene to resolve the dif-
ferences between conflicting versions of the same legislation.
In these meetings, ‘most senators sit like bumps on the pro- .
verbial log, asserting a few broad principles with'great deter-
mination withodt at all seeming to understand how to facilitate
the enactment of those principles. Therefore, moet of the
moving and doing is done at the instigation of the House con-
ferees. While all this sounds very critical of the Senate —and

- sometimes I feel such criticism is deserved—1I don’t want to

Houoe-Scmu
contrasts: what
do they signify?

paint an unduly negative picture, because I also see the Sen-

ate’s input as being a necessary part of the overall legislative

process. ’

“It is sufficiently difficult, at any rate, to preserve a personal re-
sponsibility in the members of a numerous body, for such acts of
the body as have an immediate, detached, and palpable opera-
tion on its constituents. '

The proper remedy for this defect must be an additional body
in the legislative department, which, having sufficient permanency
to provide for such objects as require a continued attention, and a
train of measures, may be justly and effectually answerable for the

afdainment of those objects.” | Modison, FEDERALIST #63

John Culver: As a first-term senator with ten years previous
service in the House, I'd like to suggest that the major differ-
ence between the two bodies is, tn a word, numbers: there are
100 senators versus 435 representatives. With both bodies
having about the same number of standing committees,
senator usually has to serve on three major committees, while,
with important exceptions, the House member n

serves an oue. And, there’s still another nambers-related dif-
ference: a senator's single vote carries much more weight,
proportionately. Even the moset junior senator, given the
present rules of procedure, can bring the whole opération to a
screeching halt simply by exercising the right to filibuster. In
addition, the Senate leadership knows they’ve got to.deal with
you because it’s a given fact that you'll be there forat least six
years. - .
Now, what do these differences mean? First, a senator is by
defnition spread more thinly. I represent threq million people
now, whereas when I was in the House I represented one-sixth
that number, and I am accordingly subject fo proportionately
greater constituent pressures. The effect of these increased
pumbers is dramatic, since I'm now required to know about

2

and have a position on a far wider range of public policy ques- -

tions than I ever had to in the House.

Secondly, in order to be effective in the Senate cae doesn’t
necesearily have to spend the rest of one’s life on a specific
committee building up seniority and expertise. In the House,
just to use myself as an example, I was fortunate enough to

+ get the committee assignment I wented and therefore didn't

have to face the prospect of moving and the attendant inevi-
table loes of seniority. In the Senate, seniority i8 much less
important than it is in the House Changing committees ia
casier and less fraught with consequences; senators can move
£very two years to a more powerful or prestigious committee




Popular passion
and continuity:
a reflection of

<

or to one that is more relevant to their constituent interests
and respousibilities. On the minus side, this mobility causes
a veritable musical chairs process, the upshot of which is, as
Congressman Conable said, that eenators don’t usually ac-
quire as much expertise in a given area as their House col-
leagues; they don't sit+n one place long enough to do so.
Finally, because of the weight of his vote and his relativ
mobility, a senator will usually }ave much more im
power from the very first day of his term of office. Moreover,
being tnsulated by the six-year term, he can afford to take on a
more pronounced leadership role on some of the more contro-
versial and complex issues that face us. .

Neleon Polsby: Before we move on, I think it is important to
point out that what we're really talking about tn discussing the
popular passion-continuity question is the broader comstitu-
tional concept, bicameralism. The fact that the House and
Senate have different operating procedures, in addition to the
very powerful point that both chambers have to deliberate over
a bill before it can pass, means that both expertise and “‘gen-
eralese” are, perforce, an mntegral part of the legislative proc-
ess. I consider this present bicameral arrangement to be an
excellent one and would very much like to see each house
continue to cultivate its particular comparative advantage.

The Bicameral System
and Terms of ce

“No man can be a cdmpetent legislator who does not add to an
upright intention and a sound judgment a certain degree of
knowledge of the subjects on which he is to legislate. A part of
this knowledge may be acquired by means of information which
lie within the compass of men in private as well as public stations.
Another part can only be attained, or at least thoroughly attained,
by actual experience in the station which requires tie use of it.
The period of service ought, therefore, in all such cases, to bear
some proportion to the extent of practical knowledge requisite to
the due performance of the service.’,

James Madison, FEDERALIST #53

Alice Ayers: Could we top off this discussion of the two-
house concept by considering changes in the-terms of office;
especially, for instance, the idea of a four-year term for mem-
bers of the House? -

Linda Wertheimer: I think it’s absolutely necessafy for
House members to serve two-year terms, if senators serve
six-year terms, to get the benefit of views derived from two
different perspectives. The short term of office, in fact, ¥s the
main reason why House members spend a lot of their time
attending to case work and the relatively trivial concems of
their individual constituents When they go back to their diss
trict. Where else could we go if we couldn’t hold House mem-
bers accountable gvery two ycars_‘& ‘ '
. s .

*
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“The aim of every political constitution is, or ought to t to
obtain for rulers men who possess most wisdom to di , and
most virtue to pursue, the common good of the society; and in

. the next place, to take the most effectual precautions for keepind
them virtuous whilst they continue to hold their public trust. The
elective mode of obtaining rulers is the characteristic policy of
republican govemment. The means relied on in this form of gouv-
emment for preventing their degeneracy are numerous and vari-
ous. The most effectual one is such a limitation of the term of

< {office] as will maintain a proper responsibility to the people.”

’ James Madison, FEDERALIST #57

! ' Ralph Huitt: Perfecﬂy&‘ Indeed, in one of the few mis-
takes he ever made regarding what Congress would go along
with, Lyndon Johnson proposed a four-year term for House

. members in one of his State of the Union messages. The
House tumed him down out ofhand, because they pride them-
selves in being “the people’s House,” and therefore they don’t
mind going back every two years.

The four-year Barber Conable: Will the gentleman yield: to me? In fact, it
House term: waan't the House that tumed LBJ down, it was the Senate.
. a“con” view The reality behind congressional unwillingness to approve this
idea is that no senator is going to support a four-year term for
congressmen, because it would mean that House members
¥ ] could run for the Senate without Jjeopardizing ‘their owm job -

Quite apart from this reality, the present scheme embodies a
- compromise that has proved eminently workable, making the
best of both continuity and the short-term - 8o, why change?
“ . who will pretend that the liberties of the'} people of America

will not he more secure under biennial electio unalterably
by such a Constitution, than those of any othey nation Would be,
where elections were annual, or even more uent, but subject

to alterations by the ordinary power of the govemment?”’

< James Madison, FEDERALIST #53

The four-year Chuck Stone: I'm an advocate of the four-year term for con-
House term: gressmen and congresswomen. When the fragiers agreed on a
& “pro” view four-year term for the President, two-year term for members of
the House and six-year term for senators, there was no magic
. in those numbers. So, I don’t see anything sacrosanct about
° the two-year term. In fact, by not thinking seriously about pos-
sible modificationa, we're reinforcing and perpetuating a sys-
tem that could well afford seme Improvement in its efficiency,.
résponsiveness and humanity. Making the term of office for
e’ House members coterminous with that of the President would
strengthen the presidency, strengthen the President's. party,
B ) strengthen the role of politfcal parties in general and tend to
) make everyone tnvolved in govenmment more aware and
, . responsive.

) -] Barber Conable: I disagree. A four-year term coterminous
o with the presidency would mean you never had members of
* Congress running except ad'part of a national ticket. One of the

: positive effects of the two-year term is that it gives tHe elec-
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* torate a eemi-national referendum halfway through the life of

an Administration, which can, among other things, perve as &
waming fot a President who may be headed in the wrong direc-
tion. The two-year term also }jives us a chance to get rid of any
incompetents who may have been swept in on someone’s coat-
tails, bym\n.king them run, in the off-year election, on their own
record and on what they stand 501- as individual representatives.

- Y )
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™ Towarda
- More Effective/
Legislature:
Congress = "\
and Change '

Over the years, Congress has been often and strongly criti-

ized for being unresponsive, unrepresentatiye or tnefficient.
In evaluating such criticism, and certainly before weighing tn
with any proposals for change, it is important to consider two

related questions: If Congress is not the effective institution
people feeﬁl should be, what role do its structures and proce-
dures play in this failing? Which of these are imposed by the
Constitution, which by custom, which by statute? Realizing -
that congressional reform is largely a process of self-reform,
answering thede quesu:g_s might suggest ways to build up the
momentum needed to effect the kinds of changes that would
make Congress more resppnsive, representative and efficient,

Responsiveness, :
Representation; Efficiency

"“The members of the legisiative department . . . are distributed and
dwell among the people at large: Their connections of blood, of
friendship, and of acquaintance embrace a great proportion of
the most influential part of the soclety. The nature of their public
trust implies a personal influence among the people, and that they
are more immediately the confidential guardians of the rights and

liberties of the people.”
o € James Madison, FEDERALIST #49

. John Culver: Of all the branches of the\national government,
Congress is the most responsive and accéssfble to the people.
" In fact, what with jetting back home constantly, telephones,
endless media coverage and the all-inclusive people-contact
all these things entail, I wouldn't be exaggerating if I said that
we figuratively hang by our thumbe for the American people.
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While I obviously look on Congress’s respgnsiveness as &,
strong point, it al§o has some less positive implications, par-
) ticulhrly since it tends to cause some loss of efficiency and
Responsiveness: orderliness. Two housés, made up of 535 represéntatives from
a two-edged) sworfl diverse backgrounds and locales, can hardly be expected to
. perform as a single efficient entity. I think that the founding
- fathers, preoccupied as they were over our inherent potential
for abusing power, were fully prepared to sacrifice some effi-
ciency to assure democracy. If sheer efficiency, rather than
. ’ freedom, were the most precious thing, then I suppose they
would have opted for a more regimented Congress and, of
. course, the more regimented society that it would reflect.

“In the legislature, promptitude of decision is oftener an evil than
) a benefit. The differences of opinion, and the jarring of parties in
A | . . rtment of the govemment, though they may sometimes
obstruct salutary plans, yet often promote *deliberation and cir-
cumspection, and serve to check excesses in the majority.”’
Alexander Hamilton, FEDERALIST #70 .

The essence of Having said this, I'd like to propose that we keep some
representative basics in mind as we talk about respongiveness For instance,
democracy: :when we discuss one of the tenets’ of representative democ-
responsiveness Ttacy, free elections, two things count: thosé who vote and
to whom? those who contribute How does this relate to responsivesess?
> - Almost all elected officials are primarily metivated by wanting .

’ to be reelected. Members of Congress accordingly, are respon-
sive to a fault, calibrating their constituents’ views as care-
fully as a doctor monitoring the blood pressure of & patiént
»  with heart disease, So, the issue becomes not simpiy respon-

siveness per se, but responsiveness to whom. ’

oo " the House of Representatives is so constituted as to support in
. ; the members an habitual recollection of their dependence on the
people. Before the sentiments impressed an their minds by the
mode of their elevation can be effaced by the exercise of power,
they will be compelled to anticipate the moment when their
power is to cease, when their exercise of it is to be reviewed, and
when they must descend to the level ffom which they were raised;
there forever to rémain unless a faithful discharge of their trust
shall have established their title to a renewal of it.”
! James Madison, FEDERALIST #57.

If we want Congress to develop an agenda that is more rep- .
resentative of the public will, we have to make sure that the
+  process by which members get elected and stay in office em-
T . bodies specific incentives to that end. In the absence of such
' incentives, special interests prevail: they participate because
. " they have, by definition, something to protect or promete
Until thes¢ incentiyes extet, the best we can hope to get from
Congress is sporadic responsiveness to the broad national
interest, as in the all too rare case when a member takes a con-
. P troversial and politically risky position as a matter of personal
.4 : conscience- Human nature being what it is, we canngt assume
that the level of integrity, courage, or leadership tn grese-ds
' necessarily going to be any better than that in any other walk
. * ofllfe 12 : )
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. Responsivehesa:
. a question of
pluralism?

r

Chuck Seone: We need to place this discussion of responsive-
ness in the context of moving Congress to reflect more ac-
curately this nation’s pluralistic diversity A Congress of 535
members, of whom only three percent are women, is antything
but representative. Indeed, it is a prime example of the kind of
demographic immorality that is embodied in a tradition dating
back to the beginnings of American history, which assumed
that white men have been ordained to rule women and all
nonwhite peoples By all objective demographic criteria, Con-

gress should have nearly 270 ‘women mg.mbers instead of the

present 18:

3

| theé action. There cannot be, for example, a powerful League
onFV

Parliamentary Democracy:
Pro and Con B
3

ChuckiStone: I am an admirer of the English parliamentary
system — the form of government I feel comres-closest to the
ideal combination of responsiveness and maximized politi-
cal participation. nm%:. 1 think the best way to try to
correct our present inequities would be to strengthen our
political parties and centtalize control of Congress tn them.
As a black wnan, 1 cannot help.but conclude that if this
country had had strong party govemment in the past, just
causes like the civil rights movement would have been ad-,
vanced far more quickly. Members of the Democratic Party

— its.southem wing in particulat - would have had only two
options: to vote with the party or to leave the party.

‘Martin Diamond: While I understand Chuck Stone's ad-
miration for the British parliamentary system, it is my be-
lief .that party government is antithetical to the goals he
seems to want most, maximum responsiveness and politi-
cal participation. Party govemment implies the contrac-

everything -that is important occurs‘in a few. party con-
gresses or conferences where broad popular discussion and
participation is obvioualy limited. How cén that be a better
-altemative than our own constitutional system? Ifyou want
to achieve. maximum political participation and responsive-
ness, what you need is the brand of “organized chaoe’ we
have, in which as many people as poséible have a piece of

'omen Voters in England or Sweden becauke the party
tems in those countries ely preempt the function of
such groupe. In short, if what is wanted are the advan
of a nonauthoritarian liberal democracy, then the kind of
constitutional package that is needed is one that offers the
most diverse means for political expression; and, clearly,
the American constitutional system provides far more op-
portunity in this respect than' do any of Europe’s parlia-

tion of the opportunity for political participation, because |-. .

mentary systems.

6 .
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Ralph Huitt: I have two comments. First, ] want to point out
that Congress is responsive and representative in two quite
different, yet complementary, ways. It is representative of
localities in the sense that senators and representatives are
elected by peoplé from particular states and districts. But Con-
gress is also representative and responsive in national terms.

This characteristic i8 by and large the result of the committe& .

systent, which allows the members to break out of the bond#*
of localism — sotfiething I see all the time as a lobbyist who
regulaily deals with these committees. Their chairpersons
produce legislation with the broadest national implications,

and time thejr perspectives seem, therefore, to expand
Pamdgxig{y', in trying to ent more and more |

responsive and representative, I .Congress and the other

branches have created an already authoritarian, albeit not yet
totalitarian, representative democracy. We estimate that the
large public universities our association represents have to
spend about four percent of their budget.in complying with
federal regulationg. While thesé regulations certainly reflect
some of the best impulses of the American people. using gov-
. emment more and more to accompligh such ends causes us to
move ever closer to a totalitarian sjéte, that is, a atate where
government has its hands in . So, when we talk of
responsiveness and tation this is one thought I think
we should keep uppermost in mind.

Barber Conable: I'd like to make a couple of points that go
"hend-in-glove with what Ralph Huitt has just said. First, it is
inevitable that there be some lag in govenment's résponstve-
ness to prevailing public views, partly because public opinion
in recent years eeems to change so quickly, partly because

- public officials are not.all elected at the same time. Second. .

fen’t it passible that the public will throw their elected -

sentatives out of office for the very reason that they're to
be responsive to some of the social justice idsues? Perhaps
88 has already become more responsive to cries for so™

cial justice than the great majority of Americans want. Maybe,
“true” responsivgness should be geared o the uninvolved
citizen whose Thursday-night-out bowilng constitutes the
sum total of his or her institutional activism. The essential
question, then, is; To whom should Congress try to be more
. responsive — the activist minority or the uminvolved majority?
One final comment: government is necessarily one of the
most conservative forces at work in our rdpidly changing
world. While many people think that governmen\ should some-
how be a great progressive force, it is the very need for respon-
siveness and the need to safeguard our democratic processes
that most often brings us almost to a hait as we try to achieve
coneensus in our decision making. This is no accident, forthe
founding fathere knew that democracy had to be somewhat
inefficient. Certainly, they didn’t want an overly efficient cen-
, tral government; rather, they wanted oae that had just enough
power to get the job done. Even at that, they circumscribed
that power as much as poesible. In the past thirty years or 8o
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we've decided that the nationalNgovemment should be thep
prime problem-solver, yet we've dpne [nothing to offset the ob-
4 etriictions the founding fathers esigned into our comstitu-
" tional structure againstyhat very possibility. On balance, I'd
prefer to see us put faith in a pluraliem that involves as
mény people as poséible, not just a few decision-makers in
Washington. .

) Wertheimer: From the perspective of one whﬁf g;wers
Responsiveness asareporter,lhavewagreewithSmatorCu]veﬁs

and efficiency: eadier potnt that the tendency to make Congress more open
conflict is end responsive also tends to make it less efficient. If we really
inevitable want to have democratic government, we aré stuck with ghe
factt.hattherewﬂ]alwaysbeobsmdesto.ovemomein er

for the people’to be able to exercise their will.

« . »
William Gifford: We haven’t mentioned a very important di-
mension of this whole responsiveness question —- something
\ the founding fathers apparently could not have foreseen —and
that is the congressional ombudeman role For people, the
- essence of what their representatives in Congress do or ought

The unforeseent to do is to be a case worker. New members are often quite sur-

» ombudsman role. prised to find how much of their staff time and their qwn time

p is allocated to services wholly unrélated to the legislative proc-
86 —sweeping up the errors (lost Social Security checks,
: denM of veterans benefits and so on) and mending other
g breakdowns ine relationship between government and gov-
emed. Maybe, as we think about responsiveness, we need to
distinguish, between how it is accomplished strictly via legis- -
lation and how it is realized in'terms ef the ombudsman activi-
ties that have comewoocggysomuch of Congress’s time and
energy. * .
Nelson Polsby: In this ssion there is the very basic dis-
agreement over which e sBiould be permitted to have pref-
, erences about public , end whether they ought to be
allowed to get these erences into the decision-making
process. This disagreement. of course, goes; straight to the
heart of the question of special interests. Special interests
need not be looked on solely as a force that ¢nevitably tends to
subvert our democratic . Indeed, orm the
interests™ vital servite of.“organizing intensity.” They reflgct the con-

-~

*

. perform a vital stitutional right people have to get together to try to do some-

service. thing on an iseue about which they have strong feelings. While
there has always been a.tension in our political system be-

tween numbers and intensity, fhese elements don't necessarily

act in oppositiod to each othex to the detriment of government

€  ond efficlency. This is one subject that Americans are going to

" have to address in greater detail and tn much leaspe#n-atwe
terms. ' .

John Culver: I have two brief Churchillian observations that

may help give us a perspective on the disparate points we've
raised in discusaing the efficiency-responsiveness question.
One is the axiom that democracy is the worst form f eny kind
of govemment — except for any other. The other is, that there
are two things one shouldnever watch being made if one wants_

t
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Can Congress
exercise foresight
as well as

oversight?

4
3

to continue-to like them, sausages and laws. -

On the latter point, | agree that the more we encoumge ’

openness in Congress the more, confusion we'll be likely to

have. This will be particularly true when a reform of thisna- -

ture is first Pmstituted, simply because of its attepdant effect

of making us more aware of what has been going.on prior to

it, warts and all. In the long run, however, I believe that open-
ness will be tremendously beneficial, albeit still somewhat at
the expense of efficiency. Indeed, some recent reforms have
had a salutary effect even in the short run The changes in-
stituted in the House Democrptic Caucus at the beginning of

the S4th Congmse are one example. Believe me, as aresult of.

this change, the mind-set of committee chairmén is aiything
but the arrogemt, autocratic, insensitive fiefdom operation
that existed until recently. I can’t stress enough, moreover,
how healthy I think it is to require public disclosure of cam-

paign contributions. If it makes people like the oil lobby ner-
vous and gun-shy for a couple of years, then so be it. The im-
portant thing is that it can’t help but force lobbyists into-a
more responsible role in the political processa. In sum, while
there inevitably seems to be some price exacted for adjusting
and correcting certajn-aspects of our constantly evolving con-
stitutional system, [ think the costis well worth /t.’he trouble.

The Pbssibi]ities o
of “Planning” '

Chuck Stone: I'd itke o take this discusgion one step further,
because I feel that there are ways for to upgrade its
performance. I've always thought, for instance, that Congress
ought to undertake some kind of management study to develop
a type of planning mechanism for the legislative process. If
major corporations operated with Congress’s degree of efh-
clency, large sections of the American economy would quickly
come to a screeching halt I'm not hung up over the concept
of planning — it is no more antithetical to democracy than set~
ting sales goals is antithetical to capitalism.
“The objects of government mayf beadibided into two general
classes: the one d on res which have singly an
immediate and sensible n; the other depending on a suc-

cession of well-chosen and wéll-connected measures, whieh have-

a gradual and perhaps unobserved operation.” L2
. Jomes Madison, FEDERALIST #63

John Culver: I agree. One of Congress’s great unmetproblems
is its failure to develop a foresight capability as well as the
oversight one it already has. In a time of accelerated change,
when the margin for-error has become more and more limited,

Congress badly needs to be able to look ahead, in order to avoid
the horrendous mistakes/that sometimes result from work
done by obsolete committee jurisidictions, from the recycling
of obeolete data, from the tendency to®lurch from crisis to
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An inhibiting
factor: the
term of office

-

Is it unrealistic
to expect Congress

- to do iong-term

Pplanming?

S~
)

crisis. A prime example is the impact of the post-World War II

“baby boom." Congress has missed the boat in every con-

ceivable way in terms of anticipating things like hospital beds,

jobs, thesfeeds of the elderly in 1980 and so on. Some efforts

have already been undertaken —the establishment of Budget
, Committees in both the Senate and the Hpuse, five-year bud-

get planning, establishment of offices of technology assess-

ment and 80 on —but we need to keep pushing forward on this

planning capability.

Natacha Dykman: But doesn”téat imply that ‘members of

Congress have to be in office for longer terms than at present?

John Culver:-Your question is right on the money. The term
of office does tend to inhibit long-term planning, but that
should not deter us from continuing to seek solutions. One
way to attack this problem is to develop incentives within the
political process that reward someone who takes the long-
term view and tries to drive home a waming before we actually
feel the pain. Who in 1970, for example, would have dared
propose the possibility of gasoline rationing in enticipation of
the energy crisis? The present system tends to encourage
precisely the opposite; it only provides incentives for reacting
to immediate problems or those that have already rolled by and
are otill festering. We can also attack this probiem by a mas-
stve education program to help the public understand the
need to look ahead. In fact, if the electorate is not sophisti-
cated enough or committed encugh to resist the kind of dema-
goguery that is fixated on the short-term, then very lttle of
what their elected representatives would like to do in terms of
long-range planning will be practicable.

Barber Conpble: It's unrealistic to expect Congress to do a
lot of planning, although I don’t mean to imply that govemment
doesn’t properly have a planning role If there is eny such
mechanisri; it’s pretty'much going to have to be done by the
Sanate because of its longer term of office, and, frankly, I don’t
think the Senate has shown itself capable in recent years of
this kind of contemplative deliberation. It seems to me that
Congress will have to continue to live with that horrible
aphorism we members répeat to one another as though it were
en absolute truth: “If you have to explain anything, you're in
trouble.” In other words, if one wants to be a successful
senator or representative, the key is tb thunder around with
the popular cause of the moment and not look past thé end of
your nose. . o
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- Congress and
-~ the Three-Branch
System: How Has
| the Separation of
Powers Worked?

nportant as the concept of checks and balances and rep-
tative govemment are, just as significan is the constitu-
pﬂnciple of the separation of powers. —
The accumulaﬂon of all powers, legisiative, executive, and judi-
clary, in the same hands, whether of one, a few, or many, and
whether hereditary, self-appointed, or elective, may justly be
pronounced the very definition of tyranny.”’
. James Madison, FEDERALIST #47

) Any examination of Congress must ask: How has the separa-
tion of powers system worked? In so.doing, several related
questions arise: What should the role of Congress be? What

* are its powers? Why do executive-leglalative-judicial relation-
shipe evolve as they do? ;

. Which Branch Really -
" Originates Legislation?

“‘What are to be the objects of federal legislation? Those which are
of most importance . . . are commerce, taxation, and the militia.”

‘James Madison, FEDERALIST #56.

Alleen Katz: As I read THE FEDERALIST PAPERS I was
struck by the erosion of the legislative branch’s powers that
seems to have occurred since they were written. For example,
doesn’t virtually every piece of legislation now come from or
.. somehow have to pass through the executive bianch? I guess
what I'm asking is, What has happened to the powers of
Congrese? )
Ralph Huitt: Atleast a partial answer o your question on who
. originates legislation — Congress or the Executive —is that it

‘ ' | . : . . v
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Originating depends on the Administration in office. If the President hap-

legislation: pens to,be LBJ, who placed great store in his abitity to move
it depends on legialation, the rulé of thumb was that there wduld be an Ad- +__

the President ministration bill on enything he wanted. Yet LBJ always knew

that Congress would work its will on his proposals and that

. frequently the resultant legislation would be an improvement.

~ When I was responsible for legislative activities in HEW, for

exdple, we sent up an air pollution bill, which was routed to

a subcommittee chaired by Senator Muskie}ow. he had

dealt with this subject for a long time and had first-rate staff

. ) . assisting him, so when he changed our propoeal and guided a

good substitute bill through the Senate in its place. I suggested

to LBJ —who readﬂx agmed—t.hat we drop ours and go ajong
with the Muikie subsfitute. -
On the other hand, I also remember Al Quie, a Republican

from Minnesota, remarking about an Administration- inspired

education bill, “I'm putting in this bill at President Nixon'sre- .

qQuest only, because I'm introducing a better one of my own.”

A What tends to emerge ogt of the legislative relationship
between the Executive and gress is an amalgam, particu-
larly when the Administration and the majority party in Con-
gress are the same. The gereral rute of thumb is that a law
will be a combination of what the Executive proposes and
what the congressional committee with Jjurisdiction over that
area wants to do. No President who has ever worked with the

Law-making is legialative branch could_ever believe that he can simply pro-
a product of postabill and expect Congress to enact it exactly as submitted.
EXECUUYe-  Nelson Polsby: I certainly agree that many textbooks refer to
congressi the relationship between the Executive and Congress in terms
Gooperation (hai describe the former as “proposing” and the latter as
“disposing.” However, and this is something that has always |
\  puzzled me, such viewpoints don’t really seem to acknowledge
where an Admtnistration bill itself actually comes from. The
adswer is,'generally, that it doesn’t come fully formed out of a
clam shell but, rather, outof a combinaton of inputs by inter-
est groups, the bureaucracy and people in Congress who've
. had something related to it lying around in their desk drawers
. for a while. . .
Only rarely does an Administration bill originate from
\ . scratch. More fypically, it floats around for some time na_ -
state I call the incubatjon process. And that's something in
: which® Congrese participates very heavily ‘in, several ways,
Originating especially in_the Senate, whose members are constantly
legislation: searching for “an issue” — something that the senator believes
“the incuba- n or is interested jn, something he can make speeches about,
tion process™ something with which he can establish alliances with im-
" portant national interest groups. The name of the game is to
take up that cause, leam about it, put in bills, hold hearings on

SN t.hemandsom.‘ﬁ]thiscangoonfprtmyearsormorebefore

a President, who after all comes into office needing to make
some kind of splash|, appropriates that issue and, presto, al’St
a sudden we get a “New Frontier” or a ¥War on Poverty.” In

.short, there is a Vvery powerful sense in-which one has to con-

cede that Congress is engaged in policy initiation, the very
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thing the textbooks.claim it dogsn’t do.

N Ralph Huitt: | want to add an amen to that. The main rule if
you work in the Executive is! when something looks hot take
off with it and never acl;nowledge the source from whence it
came. *
When it comes to  William Gifford: The main difference I saw, moving from’ "
, resources, the Congress to the White House, was that the Executive had a
+ Executive has big advantage in the availability of professional and technical
the upper hand people with all kinds of specialized skills. Members of Con-
gress, in contrast, simply do not have the same access to such
talent. Congress has been either unwilling or unable to address
o this ‘resource gap” question effectively, so it continues to find
itself in an inferior position in terms of its ability to compete
~ with the Executive. .

‘ -

- The Ebb and Flow of Power:
' | Congress vis,a vis the
Other Branches

“  the grea! security-against a gradual concentratign of the sev-
eral powers in the same department consists mdnng to those
- . who admimister each department the necessary constitutional
means an personal motives to resist encroachments of the °

{ th
. others.’ Jame’ Madison, FEDERALIST #51

Ruth Hinerfeld: I'd like to shift to the broader question of
. whether the pendulum has begun to swing back toward the
. . legislative branch. Some observers Teel this has already hap-
g pened and is beginning to pose a potmt!al hazard to the con-
- duct of our foreign policy, an area for. which the Executive i8
constitutionally responsible |

. “The propensity of the legisiative Jepanmen!'bo intrude upon the
rights, and to absorb the powers, of the other departments has
been already more than once suggested. The insufficiency of a
‘mere parchment delineation of the bountaries of each has also
been remarked upon; and the necessity of fumishing each with
constitutional azns for its own defense has been inferred and

. pnoved rom these clear and indubitable principles, results the
propriety of a negative, either absolute or quallﬂed in\the, execu-
tive upon the acts of the ldgislative branches. .. [However] if
;ﬁl no propensity had ever discovered itself in the legislative

y to invade the rights of the e ve, the rules of just reason-
ing and theoretic propriety wou emselves teach us that the
one ought not to be left to the mercY of the other but ought to
possess a constitutional and effectual power of self-defense. But
the power in que#on has a further use It not only serves as a
‘shield to the executive, but it funishes™an additional secuﬂty
against the enaction of improper laws "

- Alexander Hamilton, FEDERALIST #73
-
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Executive- ' John Culver: The short answer to you? question is Yes. Con-
onal gress, as a reSult of the swing in public attitudes prompted by
relations: a Watergate and Vietnam, is now attempting, however inartfully,
new equilibrium to reassert its authority in its relations with the Executive
. The significance of this shift lies i the fact that it is a re-
~  minder and confirmation of the soundness of our constitu-
tional gtructures. Imperfect though this constantly evolving
process may be — indeed, it’s typically confusing, messy, even
i “bloody” —the flexibility designed into the Constitution has ,
. ) allowed a vital ebb-and-flow relationship to develop among th/
~ « ¥ branches of government, the net effect of which has been to
. sustain an equilibrium that has enabled the ship of state to
. right itself following periods of great stress This process em-
( bodies the kind of pragmatic outlook the founding fathers
. sought to institutiénalize, allowing one branch of govemment
to come forward to try to deal with new situations that one or
both of the others has shown itself to be either unwilling or
unable to address effectively In the early 1960s, for example,
the shoe was +on the other foot, and it was the legislative
branch that was in the public’s bad graces Althqugh no one
can say for tertain what will happen in the presnt situation,
. ; the upshot of that pendulum Swing was that the Executive be-
) came too powerful. L
A need for In the mid-1970s, therefore, we do need ¥ cautious, as
caution— Congress ‘begins to reassert itstlf, about what we expect to
Congress can’t accomplish. It's reasonable td expect the legislatjve brangjito
’ work miracles improve itg performapce; but, it would be unredlistic to as-
stime, simply becau:egﬁre disenchanted with the executive
v branch, that Congress be able to work miracleg by taking
on some functions that-wse within the legitimate domain of
the former As the national legislature trigs to strike a new
equilibrium, it myst do so ever mindful of the constitutional
requisite of needing two to 'tango The founding fathers cor-
- )'ectly desigried the Constitution‘to guard against abuse and
centralization of powgr in any one branch, and we’d be no bet-
ter off if Congress simply took the place of the Executive in
overreaching its propér constitutional role. R
. “It is agreed on all sides that the powers properly belonging to oné\
i ' of the departments ought not to be directly and completely ad-
ministered by either of the other départments. It is equally evident
that none bf them ought to possess, dj ctly or indirectly, an over-
- ruling inflyknce. over the others in the administration of their
~ respective powers It will not be denied that power is of an en-
croaching nature and that it ought to be effectually restrained

. from passing the limits assigned to it.” . '

- ) . > James Madison, FEDERALIST #48
‘ N -~ . .
- Ralph Huitt: | wholeheartedly. agree, since I've been to gore

wakes for Congress than I can count. A couple of years ago, for

i instance. Time magazine went to great lengths and expense to

, , bring the 1 of me and Nelson Polsby to a meeting to support

. the publish thesis that €ongress was on the gkids. The
4 fact was -~ that none of us believed that at all. -
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‘ Martin Diamond: These prévious statemdnts are a powerful
reminder for us not to lose our cool the way some writers and

commen wmdidtwoo:LhreeyearsagoEttheheightof
Watergate. We shouldn’t mistake every ebb for Armageddon

s and ow for a tidal wave.

Nelson Polsby: Events of the last decade have brought into

« focus the tension between two theories —both of which have a

good deal to do with this discussion of executive-legislative

. Effective policy- relaticnships —that legitimize national govemment in this
making depeénds on country. Ofle theory stipulates that govemment gets its legiti-

, continnous execu- macy (that is, the entitlement of rulers to rule) exclusively by,

. . tivelegislative virtue of the popular election of the chief executive. The alter-
' interaction nate theory, which seems to me to be far closer to the spirit of

-

.
-

the Cemstitution, takes the viéw that, even though legitimacy
does proceed in part from electioms, it alsqslepends on the
contimuous interaction of these elected officials in the process
of goveming. In other words, the entitlement: of our elected
officials to gbvem s not granted once and for all“in a single
election; rather, it is the product of an origoing process through
which representatives elected from different constituencies, -
by different methods, interact with one another in developing
public policy. Consequently, from where I sit, the central .
stake we have in a strong Congress is in the way in which it
continuously interacts with the policy-making arms of the Ex-
ecutive in order to initiate, modify and produce public policy.
“The essence of the legisiative authority is to enact laws, or, in
other words, to prescribe rules for the regulation of the soclety;
while the execution of the laws and the employment of the com-
_ mon strength, either for this purpose or for the common defense,
o seem to comprise all the function of the executive magistrate.”
’ Alexander Hamilton, FEDERALIST #75.

v

Conni¢ Fortune: I'd like to hear the panelclagrlfythe role of
Congress in a then-and-now-context. What did the founding
fathers, for example, intend the role of Congress to be? Have
we expanded that role over the years? Have we deviated al-
together from it?

+ “The legisiative department derives a superiority in our govem-
. ments from other circumstances, Its constitutional powers being
. at once more_extensive, and less susceptible of precise limits, it

_ . can, with the greater facility, mask, under complicated and in-

direct measures, the encroachments which it makes on the co-

ordinate department. Jamnes Modison, FEDERALIST #48.
John Culver: ] have two comments. First, I believe the found-
ing fathers thought Congress would have a broader role than it
now has; the Judiciary and Executive, relatively less extensive
roles. I don’t Imow if I'd go as far as to say that the growth of
the last two has necessarily been at the expense of-the first,
but I would pointput that Congress has generally been tolerant,
at times even deferential, as the expansion of executive and
judicial power has evolved.
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* Secondly, I find it truly ironic that at the very time Congress
-, is being subjected to almost unprecedented criticism, there's
) little doubt that it 4s fag and awgy the best we've ever had, in
‘ : the quality of its membership, their motivation, the absence
ofconﬂictoflntzmetandsom.Evcrytwoyearsduﬂngthe
twelve I've been there its overall quality has improved, and
" that's one thing I think we should keep in proper perspective. -
{ Martin Diamond: I think the essential roles of Congress and
‘ the Executive remain as close to the original design as.is con-
o ceivable, given the transformation in govemmental functions
The role of that has taken place since the 18th century. That is, we've
government, moved from a relatively negative stance, which assigned gov-
not the role emment a limited role, to an immensely positive one that im-
of Congress,. plies just the opposite. Despite the hazards involved in this
has changed | transformation, the original system was so cunningly well de-
signed that, of all legislatures in the world, Congress remains”
the most vital and powerful.

“To what purpose separate the executive or the Judiciary from the
legisiative, if both the executive and the judiciary are so const-
tuted as to be at the absolute devotion of the legislative? Such a
separation must be merely nominal, a ble of producing
the ends for which it was established. It is one thing to be sub-
ordinate to the laws, and another to be dependent on the legis-
lative body. The first comports with, the last violates, the funda-
mental principles of good govemment; and, whatever may be
the forms of the Constitution, unites all power in the same hands.”

Alexander Hamilton, FEDERALIST #71. -

As far as the original design is concemed, however, the

role of the Judiciary has undergone extraordinary grotwth —

and the partly because it is one of the institutional symbols of th
“third” branch: Coanstitution most revered by the American people, partly be-
“the growth of cause it has become, the favored instrument of any group that
Judicial power - thinks it can extract what it wants from “the system” by ap-
. ~  pealing to the Supreme Court and the courts in general. Indeed,
Y both liberals and conservativesshave inflated the power of the
courts for their own" purposes. another factor that has
helped judicial power to grow far beyond anything envisioned
- ! for it by the founding fathees is the “buc -passing” that has
often been characteristic of executive”and congressional

behavior.

= Nelson Polsby: I'd like to try to summarize the major points
we've been making about the role of Congress. First, it miti-
ates, incubates and scrutinizes public policy. Second, it
checks and bglances the executive branch i its policy-making
functions and in the execution of those policies. Third, it
. channels nterests and demands, in the large, ¥ronr the public
' into the govemment. Fourth, it channels interests and de-
mands, in the small, via the ombudsman activities it performs

in behalf of individual citizens. . /
. It seems to me, alsq, that we've drawn some donclusions
on' how the legialative branch does what it does. First, it
doesn’t do everything; members of Congress pick arid choose
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from the limitless list of whd¢ needs to be done. Second, the
nature of this sampling process reflects the organizational im-
peratives that distinguish the Housé from the Senate and vice
versa—the term of office, the size of each, their respective
intemal structures and procedures and so on. These organiza-
tional imperatives, in tum, reflect events generated by party
politics — whether or not Congress and the presidency are
controlled by the same party and whether or not the general
fo es of the parties at any given time are evenly or unevenly
Finally, to bring the entire discussion full circle, my gen-
eral conclusion largely coincides with Martin Diamond’s open-
ing statement: from thé historical perspective, it's amazing
Chow coherent and activé a legislature Congress still is; from a
comparative perspective, it's abundantly clear that Congress is
by far the most vital and interesting legislat!ve body on the

face of the earth. (]
¢



In Conclission: Questions
» for Further Discussion .

Congress: How Does It Stack Up? I s

{ «
+ While some of the discussants said Congress is a “great” legislative body, others
‘ asserted that it has been —and remains —an elitist institution. Do you think Con-
gress tends to represerit the interests offthe f; ther than,the rights of the many?
Has Congress’s performance, in fact, ifdicated a &ldencybto l%)k on the people as
“a great beast?” . - -

" How Has the Bicameral Sya;te'n; Worked?

" The Two-House Concept: Popular Passion and Continuity~, '
As House-Senate roles have shifted from those envisioned by the founding fathers,
. What impact have thése changes had on the legislative process? Do you think these
shifts have been in the best interest of effective represeéutative govemment?
The B System: Can It Be Improved? .

.

What do You think ase the strengths and weaknesses of the two-housgegystem?
- What changes would you tq help the bicamerai shtzm function more'ef-
* fectively? What do you think wowld be the impagt of going to the often-siggested

four-year term for members of the House of Representatives?- - .

Toward d. More Effective :
. Legislature: Congress and Change

. How Representative Is Congress? e

What do you think of the statement that Conyl'ese 18 “dembgraphically immoral?”
What correlations do you believe ought to exist between representation and the
composition of society — men/women, ethnic minorities and 80 on? If you think
demographic balance is important, how can it be encouraged?

The Essence of Representative oL e ™

Government: Responsiveness to Whom? . - ‘
In his famous FEDERALIST #10, Madison is emphatic in'stating: “The regulation
of these various and interfering interests {‘mercantile, landed, manufacturing,
mdaeyed’] forms the principal task of modem legislatiod. . .” How do you think
Congrese has done on this score, i.e., regulating the “Variods and interfering inter-

esta?’ To whom should Congress be responsive — the dctivigt minority or the un-
‘invotved majority? :

’
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How Efficient and Responsive Can'Corigress Be?
*What is your reaction tp the argument that the more respousive Congress is; the
less efficient it'will be? What do gou think can.be done to foster-the most construc-

tive balance between the two? Is there such a thing as too'much responsiveness?

A More Effecfive Congress: What Are the Possibilities?

Do you agree that Congress is weak on foresight and that its effectiveness would be
increased if it were to institute some sort of a planning mechanism? What other
reforms might Congress undertake to help make it more effective? In view of Sena-

. tor Cylver’s observation — “Human nature being what it is, we eannot assume that
the level of congressional integrity, courage or leadership is necessarily going to be
better than that tn any other walk of life” —are our expectations regarding Congress
and its members realistic? . ‘ .

Congress and the Three-Branch -
-System: How Has the Separation.
of Powers Worked? h

5 - TheEbb and Flow of Power: Congrese’bh & vis the Other Branches

How does Congress’s relationship with the Executive and Judiciary square with
the original constitutidfal désign? Do you agree that lately the balance of power has
been shifting from the Executive to Congress? What changes do you think are
. - needed in this system of relationdhips, i.e., What should the reig of Congress be in -
. .

our republican form of govemnment?

On Balance ... . -
How would you evaluate Congress’s pcrf'ormance and prospects?
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- League of Women Voters Sources:

¢ The League of Women Voters constantly publishes materials that relate to the ideas

. discussed in this pamphlet The most recent sucH publication is You and Your

Nationa! Govemment, 1077 edition, publication #273, 81 00. For further informa-

tion consult the Catalog for Membérs and the Public, publication #126, free; or con-

’ tact the League of Women Voters Education Fund’s Government/Voters Service
. Department at the address on the back cover of this pamphlet.*
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The Federalist Papers Reexamined project was made possible by a grant from the Xational
Endowment for the Humanities The selection of material and explanations in the text are
solely the responsibility of the author ’
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Introduction

. “The great question that confronts us so implacably is whether the American Constitu-

. %0 many crises, can continue to function in the modem word. Is a constitutional

mechanism rooted in 17th century ideas of the relations of men to govermment and
- admirably adapted to the simple needs of the'18th and early 19th centuries adequtite
e to the importunate exigencies of the 20th — and of the 21st?"”

L This challenging question, posed to members of the League of Women Voters by
Henry Steele Commager in 1974 is at the core of the Federalist Papers Reexamined
_ project. The audience was appropriate and the timing auspicious. The League of
- Women Voters, after all, has a long-standing commitment to help citizens under-
.. stand their govemment and be involved in its workisge. Moreaver, the momentous
§ s of Watergate and Vietnam had set in motion a great national debate on the
. health of our nation and the soundness of our system of govemment. The Bicen-
tengial, coming soon after, invited further discussion and reflection on the ques-
- tions that prompted this debate: What are our roots as a nation? Where are we
: going? How serviceable are our democratic structures and processesg?
v What better way w0 help answer such questions than to involve is many people
: as poesible in the kind of broad Eublic dialog that was characteristic of the 18th
e century political milieu out of which our constitutignal system grew? Furthermore,
: why not use THE FEDERALIST PAPERS —a most illustrious example of this
. 18th century discourse, which addresses precisely the same issues that confront
: modem Americans — to launch such an inquiry?
Specifically, THE FEDERALIST PAPERS were a series of articles addressed =
*  “To the People of the State of New York” by Alexander Hamilton, James Madison
and John Jay, writing under the pseudonym “Pyblius.” They appeared in various
New York City newspapers betweeg October 1787 and ‘August 1788 in response
"; to the vehement attacks that had been launched there against the proposed Con-
stitution. At issue was the question of whether or not the new Constitution that
« had been adopted in Philadelphia would be ratified by the requisite nine states —a
process in which New York's vote would be critical. New York did fnally ratify,
but THE FEDERALIST PAPERS remain important not because of their impact on
this outcome— the extent of which is still debated ~ but, rather, because in them,
as George Washington aptly pointed out, “‘are candidly and ably discuseed the
principl¢s of freedom and topics of government — which will be always interesting
to mankind so long as they shall be connected in civil society.”*

The Seminars; The foundatign for this renewed public debate on American govern-
ment rested on’'a series of six seminars, sponsored by the League of Women Voters
Education Fund. At each, & group of 8-10 “discussants” — a broad mix of hiato-
rians, jourpalists, lawyers, political scientists and public officials — spent the day

*As quoted by Clinton Bger in his introduction to THE FEDERALIST PAPERS, Mentor
paperback edition, pp vii-vili
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in a free-wheeling, informal dialog. League- “participants’™
representatives, pressing the discussants to clarify their statements, to define
terms for nonspecialists and to elaborate on points of special interest.

The Pamphlet: This pamphlet - the fourth of the project publications — summa-
rizes the main themes that emerged in tHe discussion at the seminar on the
Executive, which took place in San Francisco in December 1976. It presents
edited seminar dialog (interspersed with a minimum of narrative text), selected

. passages from THE FEDERALIST PAPERS, questions for further discussion and

a list of suggested reading, The pamphlét serves two purposes- it is a way to share
the seminar discussion with League members and other citizens and it provides
the springhoard for the public discussion this project is attempting to promote

The Seminar on the Executive: With the extraordinary-events of recent years
serving as the essential backdrop and stimulus, the discussion evolved in terms
of several distinct but interrelated questions, the common theme of which was
the broad issue of presidential accountability. How accountable did the framers
of the Constitution think the presidency was going to be? How accountable, in
fact, is it? By what means do we hold our President accountable? What improve-
ments are possible? i

The Discussants: . .
Morton Borden (professor of historyy University of Califom:, Santa Barbara)
Charles Hardin (professor of political science, University of California, Davis)
David Lissy (associate director of the White House Domestic Council for the

" Ford administration) . ‘
Frederick Mosher (professor of govemment, University of Virginia)

R. Peirce (contributing editor, The National Joumal)

?ﬂ.ﬂ Peterson (professor of history, University of Virginia)

obert Pierpoint (White House correspondent. CBS News, Inc )
Nelson W. Polsby (professor of political science, University of Califomnia,

Berkeley) ’

Timothy Wirth (congresspran, D-Colorado),

League of Women Voters Participants: .

Jacqueline Grose (Nevada) Peggy Lampl (national staff)

Adele Hopkins (New Mexico) Harold B Lippman (project director)
Maxine Krull (Waslington) Martha T Mills (national staff)

. Wanda Mays (Oregon) Susan M. Mogilnicki (project assistant)
Sandra Metcalf (Arizona) A. Holly O’Konski (national board)
Joan Rich (Califomia) Mary Stone (national staff)

Patricia Shutt (Hawaili) Carol Toussaint
Emilie Zasada (Alaska) (project chairman-moderator)

Madelyn Bonsignore (national staff) Nan Waterman (natiotial board)
Judith Heimann (national board) Veta Winick (national board)
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Federalist Versus
Antifederalist:
Historical
Perspectives On
The Presidency

Much of the controversy ‘surrounding the ratification of the
Constitution stemmed from the radically different opinions of
federalists and antifederalists on how best to achieve “due
responsibility” on the paft of the President. Today, couched
in terms of “presidential accountability,” the debate goes
on-—and on, as a spontanecus point-counterpoint confronta-
tion at the seminar’s beginning served to illustrate. It provided
an exgellent point of departure for an examination of the role
of the Chief Executive in our constitutional eystem, by
immediately tieing together the threads of its' 18th century
beginnings to its 20th century character. Echoing and reiter-
ating the federalist and antifederalist arguments in the ratifica-
tion fight, panelists at once outlined the familiar~ and still
unresolved — issues involved: in\balancing presidential ac-
countability and eﬂ'ectin:ess. 4

Morton Borden: Most of my work has been with the anti-
* federalists —the opponents of the Constitution, about whom
we hear very little, since they were the losers in the ratifica-
tign controversy. Yet, if we use the narrow margin of some
& convention votes for ratification as an indicator—
Virginia, 89-79; New York, 80-27 — their perceptions and
concems were obviously shared by many 18th century Ameri-
cans. Though the antifederalists were wrong about many
things —they predicted all kinds of dire calamities if the
Constitution were ted —they were also much more
perceptive than their federalist opponents on some other
points. I want, therefore, to share a few of their more inter-
esting predictions, which are unknown to most Americans.

O The antifederalists predicted that the Senate would become
a “rich man’s club.” -

O They believed that sectional differences would be neither

¢
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" restrained nor ameliorated by the Codstitution and that there
would, therefore, be a civil war some day. ’ ‘

, / Some antifederalists objected to the conbtjtutional provi-
- 4idm .that made treaties the ‘‘supreme law of the land,”
. anticipating by 170 years the “Bricker amendment” —which
: . ost by & single vote in the Sedate in 1954 —that prohibited
‘z making of eny treaty or executive agreement that might
- affect the constitutional rights of Amerigan citizens.
' O They felf that one day ordinary citizens would be unable to
afford the expense involved in prosecuting a case in the
: federal courts. . '
» 0 They predicted that there would be a forced draft of citizens
into a nationa] army and complained about the lack of a
specified ceiling on the national debt. .-
. O The antifederalists also thought that tie states would be
gradually eclipsed in power and P e. For example,
Richard Lee, writing asnonymously in “An Additional
Num¥er of Letters from the Federal Farmer . . .,” pictured a.
_ national capital overwhelmed by “officers, attendants, suitors,
expectants, and depéndents. .~ . However brilliant and
honorable this collection may be, if we expect it will have
, any sincere attachments-to simple and frugal Republicamrtsm,
to that liberty and mild govemment, which is dear to the
laborious part of a free people, we must assuredly deceive
ourseives.” : ’ -
Antifederalist  As far as the presidency was concemed, the antifederalists
fears: too much had the following fears. First, they were greatly concemed
power, not enough about the length of the term of office and reeligibility. Even
restrictions though they® disagreed among themselves on precisely what
the best formula would be —some favored a single seven-year
term, others an’indefinitely renewable one-year term —they
were virtually unanimous in their dissatisfaction with the
four-year formula adopted by the Coavention. William Gray-
son, in a speech at the Virginia Ratifying Convention on June
18, 1788 wamed: “This quadrennial power cannot be jus-
tified by encient history; there’s hardly an instance where
a republic trusted its executive 8o long with so much power,
nor is it warranted by modem republics. The delegation of
power ie in most of them only for one year.” And Richard
Henry Lee again: “Whether seven years a period is too long
- or not ie rather a matter of opinion, but clear it is that this
mode is infinitely preferable to the one finally adopted.”
Secondly, many antifederalists objected to the electoral
college, which they felt would even further remove the Presi-
dent from the people. On November 8, 1787, the New York
Joumal published a “Letter from Cato” expressing the anti-
federalist sentiment that, “It i8 a maxim in republics that the
representative of the people should be of, their immediate
choice, but by the manner in which [this Comstitution
proposes that] the President [be] chosen, he arrives at this
’ office at the fourth or fifth hand.” Likewise, “Republicus,”
in the March 1, 1788 Kentucky Gasette, asked rhetorically,
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-“{Has] it then become nec that a ffee people should
. * first resign their right of suffrage into other hands besides
‘ their own, and then secondly, that they to whem they resign it _
should be compelled to choose men whose persons, char- -
acters, manners, principles they know nothing of, and after all
> (that], entrust Congrese with the final decision . . is it
> necessary, is it rational that the sacred rights of mankind
. should thus be dwindled down to electors of electors?”
. ’ Thirdly, antifederalists complained that the President’s
: . powers were simply {00 great; especially for one who lacked
) - the necessary ‘virtue.” One after another, they questioned
g whether presidents after Washington would possess sufficient
virtue, “|¢/is perhaps a chance of 100 milison tp one that the
. (future] will fumish an ¢xample of so disinterested a use.of »
great power as that of [General] Washington,” asserted “An
Old Whig,” in the New York Journal of December 11, 1787.
Finally, many antifederalista believed that the President
and Congress were much too Closely intertwined. They
~ objected, for example, to the Constitution’s* treaty-making
‘ provisions, which they felt would bring the ident and
the Senate too close to one another. One antif; eralist, writ-
. ing under the name of “William Penn” in the PhiMdelphia
. Independent Gazettegr on January 3, 1788, even went so far
as to object to the President’s veto power: “Itis... apolitical
error of the greatest magnitude to allow the executive powera
negative’or in fact any kind of control over the proceedings of *
the Legislature.” ) , .
In short, the antifederalists thought that the office of the
chief executive had too much power and not enough restric-
tions. The entire thrust of their arguments against the Con-
in this regard, therefore, were that legal ways and
means must constantly be sought to limit presidential power,
- especially by vesting more countervailing power in Congress.

. The federalist Merrill Peterson: In rereading what THE FEDERALIST
view: enough PAPERS had to say about the presidency, I was again struck
power, enpugh by the gonstant repetition of certain key terms —energy, unity,
) safeguards stability, independence, ration, permanency and 8o on. In
. order to defend an that possessed these character-
istics, Hamilton had to show that it was perfectly compatible
with the republican concepts of liberty, safety and responsi-
bility—a most difficult undertaking, given the widespread
mmnmhk;.;l fears of the time. In revolutionary republican
ideology, the great danger to liberty and self-govemment was
“magistering,” and, abbve all, chief magistracy, whether it
. came in the form of a king or a governor. Paradoxically, the
federalists tended to tum revolutionary republican ideology
upeide down, because one of their greatest concems was that
liberty and self-govemment could also be endangered by too
. much freedom, too much legislative power or too weak an

executive. '

‘A lee'ble executive implies a feeble execution of the govemment.
A feeble execution is but another phrase for a bad execution;
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and a govemment ill executed, whatever it may be in theory,
must be, in practice, a bad govemment.” .
Alexander Hamilton, FEDERALIST #70.* -

Axiomatic for Hamilton is the idea that “Energy in the
executive is a leading character in the definition of good
govemment.” Significantly, he seems to be less concemed

- with-what this energy is used for than that it exist in the first

\

place. In other words, he is moré articulate about means than
ends. Hamilton also assumed —in a manner scarcely flatter- °
ing'to democracy —that the indirect election of the President
was a good thing because it would help to avoid the tumult and
disorder aseociated with direct popular elections. It would
allow for a more reasoned choice, by judicious men, thereby
helping to ‘raise the chief magistrate above corruption and
intrigue. And Hamilton assumed that the four-year presi-
dential term would help to make an Administration fndepend-
ent, firm and stable because it tied a president’s personal
interests to the rights and respousibilities of the office. In a
certain senee, a president’s private interests thus appeared
to be exalted above the concept of public virtue that revolu-
tionary republitans had hoped would provide sufficient incen-
tive for good conduct. Yet, it was Hamilton’s view that the
comparative independence this gave a president was aneces-
sary means to insulate him frompopular whim and caprice,
from the agitations of demagogues, from the encroachments
of the legislature. In effect, Hamilton felt that this would
" enable’ a chief executive to save the people from their own
worst enemy — themselves. Following closely on the Hedls of
this latter point, Hamilton defended at length the idea of a
perpetually reeligible president. It, too, he maintained, would
provide incentive for good conduct, would promote stability
in an Administration and would h¢lp to secure the necesbary
. degree of independence he felt a president needed.

These views on the term of office and reeligibility, it must
be remembered, clashed head-on with the republican doctrine
of rotation in office and, therefore, served as a rallying point

- for those who feareq the monatchical behavior they thought
these constitutional provisiens would invite. Thomas Jeffer-
son, antong 'otherd, opposed perpetual reeligibility, which he
feared would lead to an elective monarchy. Patrick Henry was .
his usual emphatic self, solemnly announcing in the Virginia
Ratification Coavention, “Your President may easily become
aKing” . , .
“The P t of the United States wdG)d be an officer elected -,

by the peoble. for four years; the king of Great Britain is a.per+
petual and hereditary prince. The one would be amenable-to
personal punishment and disgrace; the person of the .other is
sacred and inviolable. The one’would have a qualified negative
upon the acts of the legisiative body; the other has an abeolute

——

#THE FEDERALIST PAPERS passages cited heyein are not presented
_to support or contradict the dislog amidst which they Jave been
*placed but, rather, to tllustrate or amplify the discussion -
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) Co negative. The one would have a right to command the military :
. N and naval forces of the nation; the other, in addition to this right, $
‘ - Possesses that of declaring war, and of raising and regulating
) I we

-fleets and armies by his own authority. . .. Whata
* give to those who would persuade us that things so unlike re-

,semble each other? Alexander Hamilton, FEDERALIST #69,
-

Hamilton’s response to such reservations was to empha-
size the po tl}&t energy, stability, order and independence in
the Executi% would combine to promote republican respon-

. sibility. That is, though these characteristics could be found

X wanting because they seemed to give the President too much

‘ opportunity for power and glory, they also firmly fixed upon

- him the responsibility for failure to live up to the standards of
appropriate conduct they embodied.

A ’ ’ .




K How Accountable
Is An “Energetic

N " Executive”?

Among the greatest fears 18th?entury Americans had about
the presidency was that it might become as autocratic as the
monarchy from which they had fought so hard to free them-
. selves. In certain respects, these fears have proven ground- -
lesa — the system of separated powers and checks and balances. -
has worked remarkably well in keeping the presidency wi
the limits prescribed by the Constitution. Yet some evidefice
—notably, Watergate and the rise of the “imperial presi cy”
—reinforces the relevance of these two-hundred-year-6ld con-
cems. Indeed, one could safely say that 18th-century doubts
about the nature of the presidency still go to the heart of the
iesue, particularly since similar misgivings in the 20th
century continue to emphasize the need to address some of
the same questions that concemed Americans 200 years ago:
How much power should the President have? How much
conflict should there be between a president and the various
components of our democratic system? How accountable can
an “energetic executive” be? i
“The ingredients which constitute energy in.the executive are
unity; duration; an adequate provision for its support; and com-
petent powers.
“The ingredients which constitute safety in the republican sense
- are a due dependence on the people, and a due responsibility.”
- Alexander Hamilton, FEDERALIST #76—>
—’ 4

Concepta of A ccountability:
‘What Does It Mean? . -
How Does It Work?

Nelson Polsby: As I see it, there are twp chief theories of
presidential accountability. One I call the mandate theory,
since it 18 based on the idea that the principal entitlement &
presidept has comes from his election by the people. Propo-
nents of this theory contend that there is a special legitimacy
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tesident in the presidency. that entitles a president *ignore

*‘special interests” arid do’ whatever he wishes. Practically
every president and presidential aspirant in the last ten years —
Jimmy Carter, Eugene-McCarthy, Richard Nixon,.Robert
Kennedy, among others - has’claimed such a personal rela-
tionship with the people.  ~ ¢ :

The second theory of presidential accountability — the one
that was written into, the Constitution —is predicated on a
confinuous process tn whichall sorts of special interests, elite -
groups and institutional checks combine tn a manner that
requires presidents to seék piecemeal permission to do what-
ever they want to do. This form of accountability. sees presi-
dential politics as something. that, happens continously in
the political system, ndt just once every four years. As such,
it suggests that responsibility for goveming is legitimately
shared with mterest groups, political parties "and, most
especially, with Congress. -

Charles Hardin: T dén't completely disagre¢ with what Pro-
fessor Polsby has said, but %o think that the mandate theory
residential accountability he mentioned does somewhat
of an injustice to our electoral process. To me, the main
function of quadrennial elections is not so much to give a
president a mandate buy, mather, “to give the people a regular
opportunity to tam him out of office. This, I see account-
ability more as an expression ef the public will, than as a
popular mandate by which a president can ignore certain -
mtemts / e 3 . :
Merrill Peterson: Myiﬂcw of accountability generally coih-
cides with Hamilton’s thoughts on this matter: that the Presi-
dent is sresponsible to the lerfp-. the use and abuse of
power; and, above all, t.hatp'%imident‘s major responsi-
bility is to uphold and défend Constitution. The means
t0 render the Preaident accountable, Hamilton believed, would
nozmaﬂyoccurvhtheelgcwmlprocmor. if neceseary,
impeachment. However, Hamilton’s views on
accountability did not include the modem idea of democratic
responsibility — responsiveness to the popular will — which
has made the test of a respansible presidency not simply the
actions of the strong, “energetic” executive he thought the
President ought to be, but the fulfiliment of what the people
want from the govemment. .
“ This distiriction i8 tremendoualy important — and problem- °
atic. For, it is the perceived failure to fulfill continuously
whatever people feel their needs are, I believe, that has con-

" tributed to the waning” publie. confidence n otir political
‘System in recent yeard This has been more damaging than

the cypical abuses and usurpatipns of power by presidents of
late, however intolerable somé of the latter may have been,
mditisllkelytobecomeincxusinglyeointhc future. If the
problem were solely, ‘or &ven primarily, presidential corrup-
tion, dppression or whatfver. the implied remedy would be
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remedy lies in more, not less, presidential leadership. In this, .
;ense. then, Hamilton's arguments in THE FEDERALIST
APERS for a strong, energetic executive who is nonetheless

accountable are still serviceaple. N

) “Does {the executive] also combine the requisites to safety in the
-, ° republican sense - a due dépendence on the people, a due re-
sponsibility? The answer . . . is satisfactorily deducible from
these circumstances; the efection of the President once in four
yearsbypemns!mmediatelychosenbythepeopleformat
-purpose,andhb/beingatall.ﬂmesliablebl hment, trial,
gdismission incapacity to serve in any Sther, and to
mefovfeimnofﬂ[eandmtebysubsequempromuﬂoninm
common course of law. But these precautions, great as they are,
arenotﬂveonlyqneswhkhﬂmephnoltinoonvenuonhas
provided in favor of the public security. In the only instances in
which the abuse of the executive authority was materially to be
feared, the Chief Magistrate of the United States, would, by that
plan, be subjected to the control of a branch of the legisiative
body. What more can ar enlightened and reasona.ble people

?'l
desre?” O\, Alexander Hamilton, FEDERALIST #77

. R Robert Pierpoint: What we're really talking about as we

: discues this question of presidential dccountability is not so
much whether or not a strong chief executive is a good idea —
we've already gone far beyond the mere acceptance of that—
but how strong our Prestdent should be and how his powers
can be curtailed, if necessary. I think Watergate did prove
that presidents can still be held accountablesbut I also feel
. that modem problems and circumstances invite expansion
h and abuse of presidential power in-a way that poses a continu-
ing threat to cur'constitutional system.

Merrill Peterson: There is, perhaps, an even more funda-
mental way to look at this question of accountability: Having
established a form of government besed on a system of built-in
checks and balances, how do you make it work? Woodrow
Wilson, among others, indicated the tmplicit difficulty in this
- question, arguing that at least in theory it was almost impoe-
\ ~ aihle for such a system to work, because it was based on a
kind of Newtonian model in which coordinated action was
prevented by the very nature and functions of the political
institutions themselves. in a way, the entire histofy of our
national govemment has been one of trying to somehow over--
come the obstacles provided by the checks and balances buift

into the Constitution.
“ToM-lAch:edem.ﬂm;,shaﬂweﬂmﬂymon. maintain-
lnglnpmcﬂceﬂ’oenecmryparﬂﬂono[pouzr the sev-

erddepamnentsaaldddbwninmeConsﬂnJﬂon?’l'hconly

answer that can be given is . . by s0 contriving the interior struc-

. mo[megooémmtmdm‘?bnwml constitueng parts may,

r bythcirmumalrdaﬂom.beﬂwmeamo]hnp@geachoﬁerm

their proper places.” .
. ¢ James Modison, FEDERALIST #51.
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The federalists
saw confrontation
as the way to
keep a president
accountable

But, the American
people fear

R .

.

Today, the accountability problem comes down to the ques-
tion of whether or not we can get the kind of performance out
of the presidency that is necessary to meet our intemal and ex-
temal needs. In other words, should we continike with a sys- -
tem built on conflicting checks and balances, or should we
consider ways to provide a political environment in which
such conflict would be minimizéd, with a -
infrease in more broadly based democratic presidential
leadership? - ,

Timothy Wirth: As [ read THE FEDERALIST PAPERS, what
struck me most was the notion of confrontation that ran
through them. The federalists fully expected sharp conflicts —
checks and balances, or whatever else ode may call them —
within our constitutional processes. But we've evolved away
from this initial assumption toward a system in which con-
frontation is abhorred; and the accoun ty issue must be

looked at partly in light of this change.
David Lisey: | disagree. I don't think that the system has

evolved in a-fnanner that abhors conflict. On the contrary, |
believe that our political processes thrive on conflict. I can
only speculate, but what may have led Congressman Wirth and
others to conclude that conflict has become abhorrent is, in
a word, Watergate. Having worked in both the Nixon and Ford
administrations, the only way I can respond to the above is to
say that a terrible aberration in the exercise of Ppresidential
power did indeed take place in the Nixon administration; but,
even more important, I 'can also personally testify to the open-
ness and healthy friction that, characterized the Ford adminis-
tration. To me, then, the healthy kind of confrontation Con-
gresaman Wirth saw in THE FEDERALIST PAPERS s still
workable, working — and essential.

Joen Rich: I don't think the American people understand that
coaflict — between the branches of govemment, between po-
litical parties and 60 on—is not only inevitable but healthy,
they tend tobecomccmfusedorﬁ'lghtmedwhmtheysccit
happening. For example, what reaction have some of you got-
ten from citizens when you have criticized or otherwise chal-
lenged the President? :
RobertPierpoint:Itblnkyou’requltz t. If] ask the Pres- | -
ident a tough question at a press conference, for instance, | &
get a stack of mail criticizing me for being'disrespectful. The
cumulative weight of such experiences has left me with the
distinct impression that many Americans do get quite nervous
and upset when their presidential father figure is criticized by
the media or, forthatmauzr.bymembcmof'Cmgreeaor

" anyane else.

Timothry Wirth: For a member of Congress @he answer to
your question is, it depends on the composition of the district
he or she represents. As a relatively liberal Democrat who repe
resents a predominantly Republican constituericy, [ got ail
kinds of flak whenever I took on Presidents Nixon or Ford
head-on. However, I quickly leamed thatif I'm going to criti-
cize the President on some policy or piece of legialation, IQ

N v~
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should dosoin ulchcumsf);ct manner that avoids, wherever

poesible, any direct head-to-head clash. So, I couch my dis-

agreement in terms of how we can best get the job done—an
approach that seeme to be much more agreeable to my

thenu. ~

e Imperial Presidency
Nelson Polaby: I'd like to suggest some maonswhythc
presidency has become 80 imperial. Above all, I think, is the

. threat of assassination—a problem inherent in a mass de-

mocracy like ours, in which tremendous attention is focused
on the Presii§at as a national symbol. Second ie the increase
in the role of govemment and the attendant growth of the
bureaucracy, which has given the President the opportunity

to reach into many more areas of paolicy than was originally

imagined. Third is the growth in the importance of

. affairs, for which the President has no real cmsum

rival.

“The history of human conduct does not warrant that Sralted
opinion of human virtue which would make it wise in a nation lo
commit interests of so deficate and momentous a kind, as those
which concem B¢ intercourse with the rest of the world, to the

aoledspocnlo[amaghumeawtedmddrcumudmwould,

beaPreddentoftheUnlhdSm
Alexander Hamilton, FEDERALIST #75.

The last reason is one for which I think academics have to
barmmdzmnsmnﬂahanofthzrupms{bﬂity that s, the
ew that vigorous presidents are the best presi-
dents. Asldcﬁumtheundemtmdlblcpmsumgmmtedby
the coalition of people and interests who help a president to
get elected, the gatekeepérs of presidential greamese—hie-
torigns, political ecientists and journalists — have greatly con-
tributed to presidential aggrandisement and imperialism by
intimating that a president who says, ‘T really shouldn’t get
into that,” is somehow gdeficient in doing his job.

Borden: This problem of the trappings of the pjesi- .

has, of courss, been with us from the very beginnings
Republic. William McClay, a member of the first Senate,
diuthhichheoomphhonbwtthc
hoophthuamdedtthuhmgm.dmwsmtmn —the
serwints, the wigs, the loss of democratic spirit and so on. Of,
course, Senator McClay stood practically alone in/this view.
Indeed, people like John Adams thought that there should be
even more pomp, more, grandiose titles and such. And, in
sccordmnce with these aspirations, one wag replied that per-
hnpothcycmddmbyanmgMnm.“HuRmmdltﬁ"

Is an imperial wwmmudmecmmtmdcﬂucum
President what leveled against the so-called “imperial President.” I really
we want? think that that's just what the American people want their
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Chief Executive to be. I've already alluded to one reason for
my feeling on this point in mentitging the mail I receive when
Pm apparently or actually critical of the President. But my
wm%mm‘mmmmm-
ences. Over the years, for instance, I've often had occasion to

thioutlmm:wayudom’tmttawhodwhuidmtu.or )
whctherornotthooeptumtmformmthlm.’l'hem-
ocnthcy'nthatisthepdp.ucmofacitementthntthc

energy
crowd when the presidential jet lands, whn the band strikes -
up “Hal to the Chief,” when he euters the walting long, biack

—all under the watchful eyes of the Secret Service

sgenty_and the retinue of press people, TV people and aides
scurrying sbout. A kind of psychological sura has evolved
around the Office of ident, the growth of which has

The imperial Mmm-lmtothcq\woumofhaworwhy
: how theridmthubwomesolmpermhzvcbemmuywdl
+ does it affect docummtedlbdim.'l‘hzmomlmpmmtquesumig:
“&em”?pawlmpncthuthumdwwudincrmedpmidm

powcrhnd‘?Howdoeolpruidmtbeoomsoioohted‘?H
doeahebemclmmme?iﬂchmm.bcmyﬂ.how
he deal with the criticiam will inevitably face? How do
mnﬁ:uhcdoem'theoomelpﬂmofhuownﬂ
thcauﬂeumumofothcrodf-ocrvingmformaﬂonhu

chums out in his name? s
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’l'he Accountability
Process:
Institutional Curbs .
and Constitutional
Mechanisms

With Watergate safely behind ue, most Americans feel that
through the etresses and strains of those momentous times,
“the system” worked. Yet, while there is broad agreement that °
the system worked, far fewer of us actually understand how
and phy it performed as it did. Some of us could identify the
mdmdudrdcbcmgphyedatthnumcbycetmngum-
tions and procedures — Congress, the bureaucracy, impeach-
ment, for example. It was and i8, however, far harder to say
, howthescvaﬂouspamofthcaccammbihtypmceoeworked.
collectively, tohzlpbﬂngourpollucelsystembackmw
equilibrium.

In effect, while Watergate indeed showcased the account-
" ability process — an intrinsic past-of ‘‘the system” — working at
its best, it is even more important, for at least two reasons, to
understand how and why its various institutional and pro- o
cedural facets performed as they did. One, they are not simply
at work during times of crisis but, rather, are continuously
bperating vis-d-vis the Executive to help keep govemment on an
even keel. Two, their interaction with and impact on the Presi-
dent dou't just reflect the status of his accountability at any
given point but, in a wider sense, are aleo a barometer of the
general health and well-being of our constitutional system.

Institutional Curbs B

The Role of The Media:
Potential Unrealized

Robert Pierpoint: I'd like to make a comment about media
responeibility and presidential accountability — the, degree to
. which radio and TV go into or fail to go into public isauee For
better or worse, almost any complex issue willbecothe news-
worthy solely if it can somehow be made meaningful to the

]
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potential
is there, it’s just
not being realized

average American. It doesn't really matter what the major is--
sue is that the White House may trot out, since it will genet-
ally be complicated, hard to explain and, therefore, unnews-
worthy — unless there is some kind of conflict or confrontation
involved. Our basic assumption about broadcasting the news,
then, {8 that we have to report oversimplified, “dramatizable”
items because that's the only thing that the vast majority of
Americet® will watch or listen to. Obviously, this approach
does not satisfy most of you in this room, which is why those
of us in broadcasting find ourselves constantly being criticized
by those most involved tn and concemed about national issues,
Noaetheless, the bottom line on all this is that the newt
business is just that - a business. No matter how much some
people would like it—and, very frankly, no matter how much I
myself would like it~ we are not in the education business.
Years ago I used to say that I wished we could become The
New York Times of broadcasting. Now, however, I believe that
if that did happen, the CBS Evening News and Walter Cronkite
would be off the air in no time flat. That, in brief, ie the prob-
lem we face, and I just don't see a quick or easy solution to it.
Timothy Wirth: I completely disagree that the media can ab.
rogate their responsibility for educating the pulic just be-
cauee they are, first and foremost, businesses. If that were,
entirely true, why would we go to such great lengths to guar-
antee a free press? Similarly, the Communications Act of,
1934 is specific in stipulating that the broadcast media must
operate “‘in the public interest.” The successful operation of
the media need not necessarily be antithetical to public educa-
tion. Rather, the problem lies in the same kind of greed that

UHF, cable, satellite or other technological breakthroughs
that might provide some additional posaibilities for public.
gram ing, )
e media afe nevcrgoingwbeaa,lnform\mvcandeduca-
tional as they should be generally, and particularly in terms of
the accountability process, if we continue to accept the as-
sumption that they are solely enterprisee whosee bottom line
is profit. Indeed. in order for the media to be forced to perform -
cation function, there has got to be, in the first
chande in the outlook of the American people’
other words, if all we expect from the media is -
et and financial gain, I suppose that’s all we'll con-

lem 2 tinue to get+a prospect I find both repulsive and frightening. .

do is too often ‘Nelson Peleby: What bothers me about Lﬁ'ﬁ question of the
incorrect or role of the medis in public education —apd, by inference, their

mialeading corresponding po?mal to help make public officials like the
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President accountable —isn't necessarily that they aren’t
doing enough. Rather, it's that what is done i8 too often mis-

' leading or wrong, because many media people don’t adequately
understand the subject matter with which they’re dealing. An
excellent example of this was anetwork TV special, the theme
of which was how the Executive overwhelms Congress. At
one-point the program fecused on a hearing at which the newly
installed Secretary of Health, Education and Welfare, Casper
Weinberger, .was about to testify. The camera zoomed in on
the Secretary’s inches-thick notebooks and the various dep-
uties arrayed behind him, in marked comtrast to the lone
figure of the subcommittee chairman, Paul Rogers—all of
which dramatically suggested the inherent inequality in the
confrontation about to occur. While the narrator kept insisting
that this was an example of how the Executive goes about
overwhelming the Congress, phe caméra was showing exactly
the opposite taking place. Paal Rogers had chaired this partic-

- ular subcommittee for quite a while and literally knew more

about Secretary Weinberger's department than Weinberger did.

Accordingly, aeking one pointed question after an-
~___ Other, effegt of which was that the Secretary was

ed rather than the other way around. My point,

then, is not that the media should do more but that wheg they

do a story they should get it right. In other words, [ think the

media have a tremendous need to police themeelves — to strive

- to upgrade the level of expertise and knowledge that goes into
their work.

Morton Borden: It might be useful to remember that when

the Constitution Wae going into effect, there was considerable °

controversey over what the relationship between the press
and the government should be. For example, many people
doubted that the press ought to be allowed to cover Congress
at all; the precedent for which was Parliament’s policy of ex-
cluding reporters and forbidding the printing of comments or
speeches by its members. At first the House of Representa-
tives had just a few reporters covering its proceedings, while
the Senate completely excluded the press for its first ten years.
Whatever their present failings may be, we've made great
progress since the 18th century in making the media an in-
formative and effective agent of accountability.

The Role of the Bureaucracy:

' Contradictions in Potential

Frederick Mosher: It is evident that the founding fathers

- designed a variety of tensions into the Constitution regarding

The bureancracy: the Executive. Yet, they didn’t mention one element — the para-
accountability doxical relationship between a president and the bureaucracy
agent and , —which has become a sizeable problem, because this rela-
presidential tionship has the inherent potential to play both a positive and
instrument negative role in the accountability process. Specifically, 'm

, referring to the scemingly unavoidable suspicion and distrust

Y —most pronounced at the beginning of an Administration —
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.between the career civil servants and the incoming President
and his appointees. On the one hand, there is the legjtimate
question: How and to what degree can or should a president
be held accountable for the actions of the bureaucracy? On
the other i8 the equally legitimate question: What rolés does

7 the bureaucracy play in helping to make a president accounta-
ble? Whatever the answers to these questions may be, the
essential fact remains that the President heads a buréaucracy
that can both check his power and act as a vehicle for its use
and abuse. This largely unforeseen relationship between the

. President and the bureaucracy, in short, has come to have an
enormous impact on the whole broad accountability question
we've been discussing. e

“The administratioh of govemment, in its largest sense, compre-

hends all the operations of the body politic, whether legislative,

executive, or judiciary; butinttsmostuwalandperhapsininmost

precise signification, it is limited to executive detalls, and falls

pecullarly within the province of the executive department. The

actual conduct of foreign negotiations, the preparatory plans of

finance, the application and disbursement of the public moneys in

conformity to the appropriations - of the legislature, the

armangement of the army. ahd navy, the direction of the operations

of war—these, and other matters of a like nature, constitute what

seems to be most properly understood by the administration of

. govemment. The persons, therefore, to whose immediate man.
* agement these different matters are committed ought to be con-
sidered as the assistants qpdeputies of the Chief Magistrate, and on -

{ this agcount they ought to derive their offices from his appoint-

ment, at least from his nomination, and ought to be subject to his

superintendence.” Alexander Harritton, FEDERALIST #72

Jacqueline Grose: Professor Mosher's comments raise sev-
eral further questions in my mind. For example, I find it hard
to understand why civil servants, who have expertise based on
years of experience, aren't trusted. Secondly, why does each
arm of government feel the jealous need to have its own staff of
experts, with all the duplication of work this would appear to
entail? Lastly, why ian't the collective expertise of the bu-
reaucracy even more widely used, not just to keep government
TR - nnmlngemoothlybut,forenmple.asamsourcepoolof
' i talent to be tapped into on an as-needed basis?

Why the Frederick Mosher: While I do think civil servants are trusted
bureancracy a good deal more than the media would have us believe, there
isn't trusted are some reasons why an incoming president might be suspi-

cious of them. First, these people have been working either
for the other party or for someone from their own party, with
whose style and goals the incoming President may strongly
disagree. In addition, it's important to remember that when
we discues the “bureaucracy,” we're not t some
uniform, monolithic entity. Rather, we're m whole
system of expertise —the civil sexvice, the foreign service, the
armed forces —that by definition embodies different and at-
! times conflicting perspecttves, ambitions and rewards.

.
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{ Robert Pierpoint: I think there are two major reasons that

‘ miay at least partially explain why the bureaucracy ien’t trusted:
| ) the misuse 4 the concept of “executive privilege” and the
. virtually ess conflict between Congress and the Execu-

tive. During years I've covered the White House, first

there was a; Republican President — Eisenhower —and & Dem-

ocratic Congress. Next, there was what, in retrospect, appears

to have been almost a three-year honeymoon between John

Kennedy and the still Democratic Congress, although even

they didn’t get along entirely. Then came LBJ and-the Vietnam

- period, in which this process of distortion continued to grow
because Congress and the Executive were so much at odds._

And, finally, there’s the just-concluded eight-year period in

. which congressional-executive branch conflict reached epic

d proportions.

‘ Distrust of the bureaucracy has also been caused by the
specific misuse of the concept of executive privilege to deny

Congresa information it has requested and should rightfully

* have. Executive privilege, as we all know, was one of the key

tactice used by President Nixon to disrupt and thwart Con-

gress’s legitimate powers of investigation during Watergate.

The net regult of this abuse of executive privilege has been to

force se to develop its own altematives to provide it
with the information'it has been unable to obtain from the
bureau . . \

Nelson Polsby: In order to better understand the general

through diversity: problem of accountability between the-bureaucracy and the

the bureaucracy President, orithe ?urea cracy and Congress, I think it's help-

is an institution ful to con of| the bureaucracy as constituting a branch

in its own right of government entitely different from the presidency, Congress

or the courts.iln tion), the -bureaucracy should be viewed

as fragments of g ent, each of which gets captured,

from both within and without the govemment, by different

interests, ideclogies and alliances. Thirdly, it's also useful to

think of the various govemment agencies that collectively

make up the burreaucracy as being identified with and embody-

ing long-term commitments about what is and ien't proper—

commitments that may be§and quite frequently are, different

from the ideas and responsibilities of the people with whom

they interact, such as the President, Congress or their respec-
tive staffs. - ¥

Finally, just as there i8 k multiplicity of agencies that col-

, lectively make up the ucracy, there are already tn our

. political eystem multiple itions and multiple points of

entry for them. Starting around World War II-and to a cer-

tain extent before then—the United States has been develop-

N ing public, private and mixed public/private agencies that

systematically produce alternative and sonietimes obposing

expertise. For example, The RAND Corporation, which was

' initially fmanced exclusively by the government, spawned a

J whole new set of defense experis who, for the first time in any

modem society I'm aware of, took expertise on military mat-

ters out of the exclusive hands of the armed forces. The Coun-
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The role of
Congress: a

“zero-sum game™?

cil on Foreign Relations, which is privately financed largely by
Wall Street lawyers and others in the New York City business
community with international interests and connections, is
another such orgarization.

These organizations develop and spin off studies, provide
meeting grounds for those in and outside government and so
on, so that when Cyrus Vance, for instance, comes in from a
Wall Street law firm to take over the State Department, there is
a large pool of talent always available upon which he can draw.
Convereely, many of those leaving the Ford administration
will go into such outside organizations-in-waiting until their
numbet comes up again. The point I'm stressing is that ex-
pertise is not wholly lodged in the bureaucracy; it is also
spread through all sectors of our society, thereby providing
an important and ongoing link in the accountability process.

The Congress: Expanded Potential

Frederick Mosher: Obviously, no discussion of presidential/
executive branch accountability would be complete without
examining the role of Congress in this respect. Indeed, one of
the most visible responses to Watergate has been an accelera-
ton in the already developed trend to increase Congrese'’s
resources and tools vis-d-vis the Executive. I didn't realize, for
instance, that the General Accounting Office —an agency that
assists Congrese through special audits, surveys and investi-
gations —has about seven times as much professional staff as
the executive branch’s counterpart, the Office of Management
and Budget. And consider the impact of the establishment of
the Congressional Budget Office and'the House and Senate
Budget Committees. Now, Congress will have in hand ot just
i.l;; annual budget proposal that OMB traditionally prepares
fof the President, but also one prepared by their own people.
This cannot help but prove ueeful as far as accountability is
concemed. The catalog of new congressional resources, more-
over, doesn’t stop there: an Office of Technology Assessment
has been established, Library of Congress staff have been
increased to do epecialized research that was always the do-

. main of the Executive, -tentative approval has been given to

setting up a congressional “think tank™ to do the same type
of indepth policy research that companies lile the RAND
Corporation have been doing for years for the Executive.
Theee reforms offer great promise in terms of accountabil-
ity per se; yet, they may also pose some problems. Along these
lines, perhaps the major question is: Are power relationships
in the federal government a ** sum game”? That is, when
the power and resources of are increased, does that
inherently mean that the power and rescurces of the Executive
are correspondingly decreased? If so, does that mean that
these new tools will somehow make Congress less accounta-

" ble while they're being used to make the Executive more

accountable? .
Timothy Wirth: What strikes me as we discuss this is the
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bongressiom.l critical role Congress’s relationship to the media will play in .
) - impact on the_future success of the measures Professor Mosher men- 3,
{7 accountability _tioned. However much members of Congress may want to ~ &
T . depends on exercise their constitutionally prescribed,gversight and other s -

. the media related irvestigatory,powers, they find it difficult to justify the
, requiSite time and energy in terms o‘.he benefits that are
i likely to accrue: ane does not, in my opinion, get reelegted for
making the Occupational Safety and- Health Administration

work better or by moving bureaucrats around via legislatively

\ inspired reorganizations. Important though it may be to re-

- activate oversighl\ny- experience has been that when I try to

explain its significance to my constitutents they’re simply not

* interested. In fact, it is partly because of this lack of constitu-

. ent interest that Congress has been so delinuent in exercising

its oversight responsibility for the past 85 years or so. If the
media helps the public to understand how necesggry a part of
good government it is, they will be performing a majoMservice

: in making oversight the eﬂ'ective tool of accountability thatte—_
can and should be.

-
. .

J . " Constitutional 'Mechanismis K
Impeachment What are the

Alternatives? . .

Adele Hopkins: Do we need an easier, mot‘e effective way, %
than impeachment to remm}t a g(esident —for whatever

,P . réason? © - .

. “The Pregident of the United States would be liable o be im-
peached, tried and, upon conviction of treason, bribery, or other _ |
high crimes or misdemeanors, removed from office; and would .
afterwards be liable to prosecution and puntshment in the ordinary

e course of law.” # .
. .. T Alexander Hamn_lton, FEDERALIST #69  ~
1t 4 N P .
’ L . Charlea Hnrd!n? The fact is, short 0f some drastic changes in

.the Constitution, there’s no realistic altemative. I wotld,.
though, like to mention’one possibility, however unrealistic
. it may be —developing some sort of a vote-of:confidence mech-

: 4 anism similar to those in many parliamentary democracies. ™
What.such a mechanism dofs is to give a prime minister a

- . chance to step down or be réplaced without any greal shock to -

\ *  the body politic. In England, for example, this allowed Win-
ston, Churchill to replace Newille Chamberlain in 1940, More
recently, similar procedures in West Germary and Japan' al-
lowed their primé ministers #step d when they were-in
one way or another discredited. The point I want to stress —
again, being fully aware of how drastic a change in our'consti-
tutional system such a vote-of-confidence mechanism would \
require — 1 that we need to stop taking it for grented that once

¢'ve elected a president there’s no way, short of assassina-
/-w or impeachment, that he can be removed from office. At
the very leaet. we should be seﬂously considering cher al-
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tematives, however implausible, they may seem. If anything js

Removing the going to be done, the first thing we've got to change is the
. President: pro mind-set with which we tend to approach this problem.

and con on a vote David Lissy: I'm not sure that our present con$ttutional

of confidence arrangements ~impeachment and quadrennial elections —are

insufficient. Moreover, while I wouldn't quarrel over con-

sidering other altematives for removal of a president, I do

have some reservations about the vote-of-confidence alterna-

~ tive. Because of the powerful role Congress can play under

our principle of the separation of powers, I don’t think we're

nearly 8o vidherable with a weak or inept president as parlia-

mentary democracies are with an inadequate prime minister.

Our separation of powers system has a great deal of flexibility

built in. In contrast, in countries like Great Britain, West

Germany and Japan virtually everything govemmental seems

somehow to stem from the prime minister, so that being

stuck .with a horribly inept one could, indeed, cause some

kind of a crisis if removal were not relatively?sy. Because of

these differences between the systems, I don'T think the prob-

lems of removal of the Chief Executive are comparable, and so

" I'don’t see any profound need for a mechanism such as the
» !/ vote of confidence. -

Merrill P : My answer falls somewhere between the
two prec statements. That is, I think we do have a seri-
' ous problem: short of impéachment, what can we do to punish
or get rid of a bad president? Yet as long as we have the presi-

r) ' dential-congressional eystem we have, there's little we can do, -

" other than exerting pressure via the force of public opinion or
by the various kindg of pressures that Congress can bring to
bear. Congressional censure, I might gdd. was tried once dur-

‘ ing Andrew Jackson’s second temf. It failed-when Jpckson

forced Congress td back down. He told them that if he'd vio-

! lated the law that would constitute a high crime, and therefote

" . Aproblem of the he'd have to be impeached. Jackson told them to go right
‘system: no middle ahead if they wanted to do that, but said they had no right to
ground on remgval censure him. The problem, in brief, is-that there is o middle

" of the President ground in our presidential system on this question of removal.

e “The true meaning of this maxifn [i.e., the separation of powers)
‘ ) has Been .. shown to be entirely compatible with a partial inter-
j/ mixture of those departments for special purposes, preserving
them, in the main, distinct and unconnected. This partial inter-
mixture is evew, in some cases, not only proper but necessary to
. the mutual defense of the severa] émbers of the gobemment
against each other. An te or qualified negative in the execu-
tive upon the acts of the tive body is admitted . . . to be an
indispensable barier against the encroachments of the latter upon
the former And it may, perhaps, with no less reason, be contended

/ e - an essential check in the hands of that body.upon the enctoach-
. ments ©f the executipe. The division of them between the two

( . branches of the legislature, assigning 4o one the right of accusing,
to the other the right of judging, avoids: the incohvenience of

v : mqkinghesamcpemmbothaccusersand}udga;andguards

¢ A
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against the danger of persecution, from the prevalency of a facti-
ous spirit in either of those branches.”’ ,
Alexander Hamiton, FEDERALIST #66

Would it help *Frederick Mosheg: I have one suggestion that falls some-

to make the
impeachment
. procedure
maore precise?

where between the extremes we've been discussing; that is,
either by simple statute or, better yet, perhaps by amending
the Constitution, to define more precisely the term “high
crimes and misdemeanors ” A more exact definition would
make it much easier for the American people to understand
what actidns constitute sufficient grounds for a president to
be held subject to removal from office by impeachment Short
of drastic alterstign in our system, I think this possibility of

making the im ment process more precise and therefore .

less time-consuming and cumbersome may hold some prom-
ise and-ought to be looked into.

“{Impeachment applies to] those offenses which proceed from the
misconduct of public men, or, in other words, from the abuse or
violation of some public trust. They are of a rature which may.with
peculiar propriety be denominated POLITICAL, as they relate
chiefly to injuries done tmmediately!o the society itself "’

. Alexander Hamilton, FEDERALIST #65

.

Nelson Polsby [ think that’s a terrible idea To the contrary,

I believe that it's essential for the impeachment process to
continue to be intensely political, one embodying a sufficient

. degree of latitude so that the House of Representatives can

rise to such occasions as are, pragented by omery, deceitful or
criminal-beyond-a-doubt presidents The fact is, the way our
system works is to take power away from a president piece-
meal, rather than get rid of him That, in effect, is what hap-
pened to President Nixon in Watergate and ultimately paved
the way for his resignation A whole train of things happened
before the tapes finally surfaced the ‘{smoking gun” that every-
one was looking for: the White Hause budget game under
great scrutiny; the Select Committee chaired by Senator Ervin
was instituted and began its investigation, the special prose-
cutor was forced on him, and so on.

‘The 22nd Amendment: A Hindrance

to Presidential Performance?

Judith Heimann: ‘What impact has the 22nd Amendment,
which limits a president to two successive four-year terms in
office, had on the whole question of accountability?

“Nothing appears more plausible at first sight, nor more ill-founded
upon close inspection, than a scheme which in relation to the
present point has had some respectable advocates — | mean that
of continuing the Chief Magistrate in office for a certain time,
and then excluding him from it, either for a limited period or
forever after. This exclusion, whether temporary or perpetual,
would have nearly the same effects, and these effects would be

for the most part rather pernicious than saiutary QOne ill effect of -
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the exclusion would be a diminution of the inducements to good
behavior “There are few men who would not feel much less zeal
in the discharge of a duty when they were conscious that the ad-
vantage of the station with which it was connected must be relin-
quished at a determinate period, than when they were permitted
- to-entertain a hope of obtaining, by meriting, a cofitinyance of
' them.” -t

° Alexander Hamilton, FEDERALIST #72
- Merrill Peterson: I'm going to play devil’s advdcate on the
- : * 22nd Amendment, and the spécific core issues — term of office
; . and reeligibility. If we accept Hamilton’s argument in favor
*  of “permanency . . . of administration” and “perpetual reeligi-
bility”, as inducements to responsible presidential conduct,
we cannot accep thé 22nd Amendment or any other limitation
along such lines. But has Hamilton’s argument proven accu-
rate‘y.u the 20th Century, I think the answer to this question
has fearly beedgio. In fact, now there are other, even more  ~
powerful inducements to good conduct. the constant of
publicity; the risk of public censure and disgrace; either with ~ ,

- or without inipegchment; the role of the two- gystem and <
the democratic process; the restraints. of th ciary and
8o forth ; ‘

The case fora - At the same time, I'm convimced that the four-year term
nourenewable, doesn’t maximiZe the potential for effective responsible
six-year term presidemtial performance. One major reason i8 that it takes

A . time for new members of the extcutive branch — the President
‘ ' included — to leam "the ropes and get a grip on their respective
functions and responsibilities. For instance, so uch of the
budget 1s locked up in standing commitments and so much
lead time i8 needed to plan, mount and enact new programs

~ \\ that any change-oriented presidest is bound to faced with *
the hagsle of reelection before'he’s had a fair ¢ ¢ to retool ’
.« o .and redirect the machinéry of govemment his
‘ . wishes. In this sense, a président’s first term boils dowmto a

simple race against a four-year clock Jimmy Carter/ for
. example, will beCome President on January 20, 1977, blt he
- ’ will not get his, first crack at preparing a budget gf his own
C until the fiscal 190 cycle gets under way. In sh because,
of such first:term ltmitations and the intrinsic tepdericy they
have to slow down and disrupt an incoming president, it
seems to me that a longer teym of affice is'needed — stx years,
“As on the oné€ hand, a duration of&ur vears'will tontribute to
the firmness of the executive in a sufficient degree to render it a
very valuable ingredient in the composition, so, on the other,
it is not long enough to justify any alarm for the public liberty "
~

s ’ . Alexander Hamilton,, FEDERALIST #71

~

Yet, the concept of a longér term of office also hinges on  ° ¢
the question of whether or not itphould be renewable. Frankly,
, = I don’t think it should be, pri L because of the tremen-
’ dous advantages an incumbent py denyz has: an estab-
. 4 . )
by / .88

ERIC ’ ‘'va /) - -




1

“  lished image; immense exposure to public opinion; the psy-
chologichl edge provided by the trappings of the imiperial
. presidency and 8o on. But just as important, tying a longer '
term of office to nonrenewability would free a president from
: the constant pressures of reelection. Now by this I don’t mean
to imply that we-ought to “take politics out of the pregidency,”
but, rather, that the Chief Executive should not have to keep
one eye cocked toward reelection from the very first moment
he steps into the Oval Office. Of course; he doeen't have to
do that now during his eecond term but, with a single, six-
year term he wouldn't have todo itatall.  °

“With a positive duration of considerable extent, 1 connect the
circumstances of reeligibilty. The firs{ is necessary-to. give the
officer himself the inclination and the resolution to act his part
well, and 1o the community time and leisure to observe the

These are some of the thinge that cen be said in favor of

T altering or abolishing the 88nd Amendment. But, as I said at
the outset, 'm not entirely comvinced of any of theae argu-

. . ments myself. What I do mean to emphasize is that the idea
of a longer term, with or without reeligibility, deserves a good

LN dealmoreuﬂmsanmﬂonthmithashcrctofmmcdved.

Thefour year, Nelaon Polsby: If the question before us is whether the
two-term system present four-year, two-term system is better or woree than a
; s better and safer sin@e;ix-ymformnh.lgummbalmcel’ddqmed‘ownh
the former. While familiarizing himeelf with his job, e
I think it’s healthy and beneficial for a néw.préident to be -~ ¢
aware that he and his Administration are on trial and will scon
. be held accountable at the polls for their actions up to that
. ¢ -point b other wonds, the fact that the President has to be
‘ . elected in the firet place —prior accountability—is obviously
" . important; but, 86 is the need for subsequent accountability —
whichumcdywhuthcpmtsystcmpmﬂdeofor

’ . Pndukkuo.hrlnamdydthcpmidd:cylparucipawd

4 in several years ago, we discuseed many of the same ideas as

have been presented here. One of the major points around

which our discussion revolved—and, this was half a year

) before the June 88, 1972 tape blew the lid off Watergate —

e was that most of the dangerous things of which President

- o *Nixon was being dccused had been done afier his 1978 re-
Sy e " “election. Becmeethutmdedwmnfomthcahndymm‘

T ' mous doubts in our minds at that time on the whole question
. v of accountability, the consensus of the panel wab that a single,

. eix-year term would\ie undesirable. Evmthoughwccmk‘
1 mbefmwrvuycyeeﬂntthchmiwddlgibﬂltyprovided
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for in the 88nd Ameridment was no guarantee againét presi- ~

dential misconduct,” the ma; ty of the penel remained
opposed to repeal. o ) )
“Dumﬂoan’omce....hauebﬂonbMoo‘bjects:towpenoml
ﬂmneuo]tbeemuﬁuenmlsbutelntheemploynmto]h&
constitutional powers, and lo the stability of the sgstem of admi-
istration whkhmayhaoebeenodoptedunderhisadspkei. With
regard to the first, it must be evident that the longer the duratiof
inofﬁoe,ﬂngmtarmillbethepmbab%ofobdnhgaolmpor-
tant an advantoge. [t is a general principle of human nature that
amnwﬂ!bemwmdhwhakuerhepommp'bporﬂon
lphﬁnnmorpmcaﬂamofﬁetznurebywhkhheholds
ftwiﬂbelacaﬁchedtowhatheen}oysbyadumbkorcemh
We;and,ofcourse,willbewlllhgbrkkmore[ormcsakeo]ﬂ)e
one than for the sake of the other.”
Alexander Hamifton, FEDERALIST #71

Morton Borden: I think we've been letting a most important
point slide by: that the founding fathers never meant our
Constitution to be an immutable document. What they were
really doing in 1787 was simply laying out some ground rules
and setting up some mechantcs—but, ground rules and
mechanics that they expected could and would be changed via
the amending process. In other words, the Constitution was

by design a very ambiguous work. What it amounts to, there. 2

fore, is not a perpetual solution to the intricate, ongoing
problems of govermment but, rather, a perpetual postpone-
ment—so that each generation has the inherent opportunity to

rethink and rewrité it. Significantly, this implicit amblguity' ‘o

" and uncertainty in the Constitution is something the American
people have shown themselves quite able to live with and
adjust to, despite all the cynitism to the contrary that has
been fostered by most members of the media. In a roundabdut
way, then, what I'm saying is that the American people seem
to be content enough with the present inechanisms of presis
dential accountability, imperfect though they may be; and,
frankly, there are many far more important problems facing
us than what we should or shouldn’t do about the 3%yd
Amendment.

The Electoral College: Us‘eless
Anachrgnism or Stabilizing Force?

—

“This process of election [via the electoral college] affords o moral

cmyvmmeofﬂceofPiwdemwinseldomfallnomelotof
anymanwhohnothaneminemdegmeendowedwtthdn
requisite qualifications Talemforlowlnbigue‘ and the little arts ~
of popularity, mayalone.mfﬂceﬁoelevaneamnnoﬂwﬂm
hononlnadngleSlaﬂe;butltwﬂlrequlreod’oernlm and a
different kind of merit, to establish him in the esteem and con-
IidmceojmewhokUnlon,orofsoconddemblecpomonofn"
aswouldbenmarynomakehlmasucc‘essﬁdcandtdamfor‘
the distinguished office of President of the United States. It will

85
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zlotbetoo:tmng say that there will //comumpmbaww

seeing the station filled by characters eminent for ability
Alexonder . FEDERALIST #68
fndcrkkuoohzﬂlgumwc'm that the idea of a

single, six-year term doesn’t have a preyer of a chance at this
peint. However, in light of the statistics coming out' of the
presidential election of 1976, I do think there is an opportu-
nity to do something about the electoral college, and it should

not be missed. I know. for exdmple, that Semator Bayh is off

running again with another constitutional amendment to
do away with it and make determination of the winner con-
tingent solely on the popular vote. When one realizes that a
few thousand votes in Ohio could have swung the election to
Mr. Ford, despite the fact that Mr. Carter had won with about
51 percent of "the popular vote, perhapsSmatorBayha
amendment isn’t such a bad idea.

Why the electoral David Lissy: | want to say emphatically that the electoral
college shouldn't college should not be abolished —not solely because I believe
be abolished the kind of situation we just experienced is uncommon but

because it offers some benefits. First, tn an election
where the popular vote might have been even cloeer then in
this last one. ane thing the electoral college does is to guar-
antee the determination of an immediate majority —a majority
that can't be questioned — thereby helping to avoid the likeli-
* hood that the losing side would g rushing in to charge vote
frand or whatever. In contrast, idential election is
determined only on the basis of the popular vote, I suepect
that the probability of charges of vote fraud and the like would
be greatly increased: Second, and even more important, the
electoral college has served as a long-term stabilizing force in
our political eystem by providing minority integest groupe
withamemsbyWhIchthzymfeelthatthcyacmaﬂydohavc

. some clout.

NchonPobbrIagme I think the electoral college is a
legitimate part of our present political procesh and, though it
may indeed reflect somie of the distortions that exist in our
constitutional system, on balance-not only is it good, but it
also comports with the intentions of the founding fathere.

“ .. the executive should be independent for his.continuance in
office on off but the peopie themselves. He might otherwise be
tempted 1o sacrifice his duty to his complaisance for those whose
favor was nece to the duration of his official consequence.
also be secured by making his reelection to

Merrill Peterson: In THE FEDERALIST PAPERS, the
theory that is offered to explain thee need for the electoral
college is the advantage of indirect election it embodies. The
N
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Historical federalists believed that by screening the popular vote through
perspectives: a select group of men who would, assumedly, be more
the theory of judicious and less subject to the dangers of disorder and

indirect election tumult, the electoral process would be protected from the
of the President kind of “popular passions” they so deeply distrusted. In other

Why the electoral
college should
be abolished

words —and, this is all part of the tial conception of
politics that characterized 18th centiffy thinking on govem-
ment —an elite chosen by the people to elect the President
would offer a wiser choice than the masses of the people
themselves. Not incidentally, it should also be remembered
that the context out of ch the electoral college grew was amy,
last minute compromise at the Constitutional Conventicn.
This compromise met a lot of different ‘objectives and was,
therefore, ‘widely accepted by federalists and antifederalists
alike. ’

Ogt.heothcthmd,lwouldbeomitungasi@iﬁcmtupect
of this history if I didn’t mention that parts of the federalista’
arguments in favor of the electoral college were self-serving
and glossed over some important potats The Constitution, in
fact, allows for presidential electors to be chosen by state
legislatures —something the federalists only obliquely ac-
knowledged. In the early presidential elections, for instance,
electors were chosen by their respective state legislatures in
roughly half the cases, not by the people directly It wasn't
until the 1820s that there was # movement toward the fairly
uniform system of direct popular election of electors that has
more or less survived intact down to the present.

“"Without the intervention of the State legisiatures, the President
of the United States cannot be elected at all. They must in all
c'amhaveagmtshmlnhbappommm,andwﬂl,perhaps,
n most cases, of themselves determine it.”’ . .

James Madison, FEDERAL IST #45

Neal Peirce: My position on the electoral college issue is
clear and unequivocal — it ought © be abolished. Having:said
that, let me respond to some of the specific points that have
been raised thus far. Firet, while it's true that we were fortu-
nate in 1976 that things ultimately .worked out emoothly as
far as the electoral vote-popular vote~question is concemed,
we have been faced with similar, albeit not quite as serious,
situations on four other occasions in the 20th ceatury: 1968,
1960, 1948 and 1916. So I'm not reassured by the argument
that there’s nothing to worry aboyt because, in modem times

an actual crisis along these lines hasn’t happ?d
Neither am [ persuaded by the automati majority poifit

Mr. Lissy stressed. For example, if some rare combination
of circumetances resulted in a situation where the electoral
vote ran counter to the popular vote, how would we explain
this apparent reversal of the popular will to the people? Re-
gardlegp of how much is said and done to explain the role of
the electoral college, the fact rematins that the vast majority of
Americans don't understand it and think that they are literally
voting for the candidate of thkir choice. Had the 1976 cam-
paign tumed out differently as a result of the aforementioned
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system is

shl.?hof a few thousand votes in Ohio, I guess we'd be telling -
southemers, ‘“Well, you're concentrated in the South so your
votes don't count as much as those of people living else-
where.” Frankly, | just don't see how under our democratic
system such an explanation can or should be taken seriously.

Thirdly, the point was madé that we have distortions in
our federal system — the electoral college ¢ —and that
they are good. While this may hold true in cases — two
senators for each state being a ready le —I don’t think

that this doctrine applies as far as the presidenay is concemed
As I suggested above, the American people see their role in

the election of their president as being special and direct.

)

Finally, the question of the positive role the electoral
collége can play vis-&vis minorities and other small groups is
besed on a theory expounded by Alexander Bickel and others.
They argue that the more populous states who, therefore,
have a larger number of electoral votes, contain urben minori-
ties that can dify effectively express themselves politically

* through the existence of the electoral college. Yet, &rhat we

came very close to in this last election was exactly the oppo-
site —an outcome tn which the candidate favored by these
very urben minorities would have lost because of the ab-
solutely irrational scheme upon which the electoral vote
is based.

Robert Pierpoint: I think Neal Peirce has just done a mag-
nificent job of demolishing the arguments in favor of retaining
the electoral college. I'd like to add one other point that I
think is often overlooked, that is, the technological changes
that have taken place since the Constitution was written. In
1789 1 think it was very difficult for most Americans, who
lived in widely dispersed small towns and settlements. to
know exactly what George Washington looked thought

-like, dreseed like and so on. Todgy, not enough said

to do justice to the change that has taken place in respect.
Assuredly, thie is not to ‘say that we knew all about Jimmy
Cafter before November 2nd, but as a result of TV and the
broadly expanded role of the media gemerally, the average
American voter in 1976 knew infinftely more about the can-
didates running for president than did their 18th and 19th
century counterparts. The electoral college, in short, has been
rendered obsolete by technology, if by nothing else.

.
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Increasing
Presidential
Accountability:

What Else Can
Be Done? .

Not surprisingly, an underlying theme of the discussion at
the seminar was, How can future “Watergates” be prevented?
Or, as one pamelist put it, “the question of presidential
accountability is not 8o much whether or not a strong: chief
executive i8 a good idea . . . but how strong our President
ahouldbeandhowhispowmcanbecumﬂed,lfneceeeary.” :
Another panelist, however, was just as forceful n reminding
those present that, “all the accountability in the world isn’t
gaing to do us any good if we develop structures, in seeking to
achieve it, that would prevent us from getting anything done.”
Perhaps, therefore, the essential point that any examination
of the Executive must address is how to make certain the
President is sufficiently accountable without rendering hiskt
umable to tranelate that accountability “into a reasonable
;xpecmumthatthepublic is going to get what it wants and
eeds.” In short, having looked at-presidential accountability
in terms of the past and present, some fundamental future-
oriented questions remain: What eloe can be dene o ensure
“‘due respansibility”> How do we balance accountability and
effectiveneess? . ’ :

Mary Stone: Up to this.point we've been describing the
problem of and executive branch accountability.
What we haven tly gotten into, however, are ques:
tions about what' be done to make the presidency more
accountable: Hawmwecutﬂlmughthctnppingeofthg
imperial presidency? How cap we keep the President and his
staff in touch with “‘reality™? T

Neal : You're absolutely right—it's alwuys far fasicrto
point up what's wrong with the eystem than to figure out
remedies, I do have a few ideas in this regard. First, I think
there’s a good deal a president can do on his own to increase
accountability. Despite all the temptations to the contrary, he
could, forlnotagcc. try to decrease reliance on slick public
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relations techniqueg to sell programs and/or cover up mis-
takes. He could aleo set up some mechanism to encourage
presidential advisors to speak out when they think he’s wrong
~to counteract what George Reedy (in Twifight of the Ameri-
can Presidency, New American Library, 1971) has described
as the seemingly inescapable problem of a president becoming
unwilling to accept criticism from his staff, combined with
the latter’s fear of broaching such subjects simply because of
who the President is. A president can try to involve the general
public more directly in the policy-making procese, with
special emphasis on bringing a sense of proportion and
humility to his decisions. Time and agaifi, we've seen presi-
dents overcome by a sense of their own infallibility, en in-
ability to admit that such and such a policy is nothing mdre
thmaeuiesofdiﬂaﬂtchoices.mhofwhichhasad-
vantages and disadvantages.
’Iherearesevemlspeciﬁcwuysapmidmtmightproceed
in this respect. One would be to addreses the nation —before
Congress, for example —eetting out the problem at hand and
detailing the costs and benefits of the various options he feels
are available. Similady, he could widen the scope of such a
presentation by including members of his Cabinet, congres-
sional leaders of both parties and so on. He could also invite
public response to such addresses, through public interest
chanmels, letters to the President, letters to Congreas and the
like. Whether or not agiy of these possibilities would work on
a national scale can anly be determined, in my opinion, by
trying them once or twice. I do know that some similar
experiments at the regional level —using a ‘retumable ballot
to query the géneral public on sensitive issues such as reform-
ing the tax baee or welfare — have proved quite successful.
Perhape the greater need — more important than the things
a president himself can do—is to encourage the development
of accountability agents completely outside the public sector.
The media, as has already been pointed out, have a responsi-
bility in this regard about which they haven't even begun to
think eeriously. Cooperatively or competitively, the media
must expand coverage of the executive branch and the presi-
dericy on an ongoing, indepth basis. The generally superficial
stuff they put out at election time is just not good enough.
Citizen groupe can also attempt to do the same kind of thing
more widely, either with or without the media. I don’t have an
exact bineprint in mind, but I strongly feel that nonpartiean
~accountability reports on presidential and executive branch
performance - or, for that matter, on any other public institu-
tion or official — can and should be made.
Robert Plerpoint: Even after having covered the White
Houet for twenty years, I still haven't quite figured out
exactly how it operates. What particularly bothers me in this
respect is that the various executive departments and agencies
have, it seems to me, been superseded by a layer of White.
House staff who all too often are substituting thejr personal
policy prefi for decisions made at the Cabinet level. In
other wordsf what has cvo!vegis a “‘superlayer’” above the
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Cabinet and even above the President himself.
There are My proposal to deal with this problem is simple: there’s
things Congress got to be very careful oversight on the size, fundin§ and
cando functions of the President’s staff ~perhaps by ome or both
of the new congressional Budget Committees. This may
sound like & ridiculously easy task, but I dssure youitisnot. -
For example, I still am not sure how to determine the actual
size of the White House staff. It is always much larger than
official figures indicate, because there are almost limitless
% ways for people to be “detailed” to the White House, while
still being maintained on some other executive department
payroll. Until we can get consistently reliable information on
such seemingly trivial matters, I don’t think we’ll ever get the
kind of accountable presidency most of us want and feel
i8 needed.’

Timothy Wirth: I wouldn't want to omit from our list of ways
to in presidential accountability the need to continue
to rege and improve the existing federal election campaign
lews. While their provisions regarding public financing of
presidential campaigns, for instance, have already made the
President more accountable by taking away from special
interests the ability to acquire undue influence over his pro-
\ grams and policies, there is always more that can be'done. In
a society such as ours —one seemingly fueled and motivated
80 much by money and greed —we have to strive ceaselessly
to scale down the role of money in politics.
A procedure Charles Hardin: Earlier, ] mentioned the idea of a vote-of-
" for censure: confidence mechanism as an alternate means for removing a
obstacles president from office. Now I want to approach this idea from
and Benefits a slightly different perspective, to suggest that ome way to
increase presidential accountahilify would be to create a
procedure for censuring a president. Censure, as Professor
Peterson potnted out, is not a procedure wholly alien to our
political higtory, although the Constitution Todelf is silent
‘ about it. ilton, for ome, thgught that cengure would be
more im t than punishinent in achieving “‘due responsi-
bility,” since he felt that the Chief Executive would more |
often be untrustworthy than criminal. Indeed, Hamilton went - ./
8o far as to use his special status as Secretary of the Treasury
and his close personal ties to President Washington to try to
expand his Cabinet post into that of a first or prime minister,
challenging Congress to allow him to appear to answer ques-
tions or enter into the kind of ‘debate that could lead to
cetisure His efforts failed when Congress declined to let him
% appear and instructed him, instead, to report in writing. ~
“{Due] responsibility is of two kinds—to censure and to punish.
ment. The first is the more important of the two, especially in an
elective office Men in public trust will much oftener act in such a
manner as to render them unworthy of being any longer trusted,
than in such a manner as to make them obnoxious to legal

' punishment Atexander Hamilion, FEDERALIST #70

Some of Hamilton's ideas about censure have a modem

- i 81
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. ring. Numerous proposals, for example, have been made to
have question periods in Congress, including President-elect
Carter’s suggestion that Cabinet officials appear regularly to

. eanswer written and oral questions, preferably with live televi-
sion coverage. The problem with such suggestions ie that

- they don’t go far enough. Unless there is a “prime minister,”
for instance, such a question-period would be likely to aggra-
vate the tendericy toward division within the executive branch
that is a marked defect of our sydtem. No president could
long tolerate public airing of the grinding conflicts within hie
Administration; nor, could he a member of his Cabinet
to become prime minister. That leaves just one altemative, in
my opinion: that the President himself appear before Congress
for such questioning. |

But even if this should prove posdible, yet another obstacle
will crop up if the President’s party also controls Congress.
That is, the'country under such ¢ stances would hardly
. be likely to get the kind of vigorous debate that would tend to
' be moet illuminating because nei would want to risk

embarrassing the other. Therefore, the onus for instigating a
telling debate ought to rest in-a formal opposition. Obviously,
though, since ours is not a parliamentary system we really
cannot provide such a mechaniem, éspecially since we have
10 formal opposition peer of the President who can meet him
on his terms.

Nounetheless, I don't see this as an insurmounféleprob-
lem. There ie a logical person who could fill such a role as
opposition leader: the defeated candidate for President.
Certainly, this shouldn’t be 8o onerous a prospect given the
fact that Gerald Ford received nearly 49 percent of the popular

- vote in the last election. The most obvious way to institu-
tionalize an effective opposition and to create conditions in
which censure could be formally attempted would be to give
the defeated presidential candidate a seat in the House of
Representatives, with perquisites and powers approgriate to
thie prospective role

‘ What might all of the above accomplish? Certainly, it is
highly unlikely that a president would ever be censured, since
his majority in Congress would be too firm for that. But the
regular appearance of a president before Congress would
virtually guarantee that the vital*issues of the day would be
aired in a manner that could not help but be edifying for the
public. Instead of being continually subjected to manipulation
and preemption by the President, that mysterious entity, “‘the
people,” would be able not, enly to support govemment but
also to oppose it and via such opposition greatly increase
their ability to hold him and his Administration accountable.

Presidential Merrill Peterson: Perhaps one way to have an accountable
timber: how president is to try to leam enough about the character of the

do we get all prospective candidates before the fact, not after the winner is
the information inetalled in office. If the theory propounded by James Barber
we need? (in The Presidential Character, Prentice-Hall, 1978) is carrect

and the conduct of the presidency depends to a large degree on
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A national
« primary
might help

Sgmsry
perspective on
presidential

N

“characterological” considerations, then the personality and
hang-ups that the person brings to the office are of first
importance. ' - :

How do the American people come to know the character
of presidential candidates? I doubt that the electorate now
gets all thedaformation it needs in order to make an informed
choice. We therefore need, among other things, a much less
haphazard and tim¢-consuming primary system, a more
structured means of presenting candidates to the public
(something to which the League of Women Voters Education
Fund-sponsored debates in 1976, made a positive contribu-
tion),-and & more informative media. Why not, for example,
have a uniform national primary lgw which would establish
common standards and procedures and a time frame within
which the respective primaries could take place? In addition,
why not accelerate the whole primary process —perhaps by
limiting it to two or three moaths? I think one reason so many |
Americans tend to be indifferent by the time November
finally rolls around is that the whole process goes on for so
long that it eventually becomes an utter distraction and tums

people off. -
“As the select assembiies [i.e., electors) for ch£slng the President
.. will in general be composed of the most enlightened and
respectable citizens, there is reason to presume that their atten-
tion will be directed to those men only who have become the
most distinguished by their abilities and virtue, and in whom

rhepeoplepercewe}ustgroundsforconﬁdence."

) John Jay, FEDERALIST #64.
Robert Pierpoint: As one who has undergoae the grueling
routine of a presidential campaign from start to

finish, I'm not unsympathetic to Professor P 's
estions. But I have to eay that by and large t.hm
8 to have worked fairly well. With the stunning example
staring us in the face of “Jimmy Who?” having been elected,
I don’t see how we can come to any other conclusion, however
chaotic and exhausting the primary and nominating processes
may indeed be, . ’
David Lissy: From the vantage. point of having worked at one ’
time or another in the State Department, HEW and the White
House during the last eight years, I'd like to comment on a
few underlying themes that have emerged during today's

accpuntability diecussion. First, I want to respond to the questiop of how

to keep the President and his staff in touch with reality. 1
don’t think it's fair to single out the President or his staff for
atmdcncythatcxiswinmrynookandmmnyofoﬁlchl
Washington and, to & lesser extent, in govemment at any
level. It’s a basic part of human nature to become susceptible
to betng carried away by the power and excitement of cae’s
position and lose a sense of perspective on the real world.
The consequences of su¢h a loss of perspective ‘are un-
doubtedly more noticeable and potentially harmful in Wash-
ington, but there’s nothing at all unique about it.
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e As for solutions, I would mention two—neither of which :
are exactly reassuring. I dealt with this problem in my own
casé by constantly reminding myself of how traneitory my -
tenure would be and how inevitable®t was that it would all

. . soon pass. We must also do everything possible to bring into

. . government the kind of people who'll be least likely to suc-

s, . cumb to this tendency to Jose their sense of proportion and

perspective. . :

‘ -+ On a different point — throughout this dialog, I have been

. bothered by the fact that, in discussing this broed concept of
. _accountability, we've never quite got down to the most nitty- .

A T . gritty issue: that the bottom line in govemment ‘is o get
-y ’ something done. Wehaven’t focused on the tools needed so
. that accountability can be translated into a reasonable expecta- -

tion that the-public is going to get what it wants and needs.
All the accountability in the world isn’t going to dp ue any

- . good if we develop str in seeking to achieve-it, that .,
, ? : - ' would us from' g done. All we could do
: in that ould be to’ #ing” out every time, only

C . : v toreplace them with § new gidyp who'd be no more successful
P than their predecessors. - ’
. Finally, we have to bear in mind that almost everything
” . ge've talked about today has been colored by perceptions
. besed on the/traumatic events of recent years. Thus, I think
it wauld be useful to pause for a moment and divorce our-
N selves from these perceptions, in order to try to figure out how
- g’ well we-feel our constitutional system is functioning and can
There is no continue “to function. I have two commients in this regard.
_ *such thing as a Firstly, as Professor Peterson mentioned, perhaps the single
. perfect mm?most important ingtedient for success in govemnfent, as in
. of g any other endeavor, 1a the chamacter of the pegple who work
in it. I mention this primarily to emphasize my féeling that no
system of govemment can ever be perfect Because human
. beinge themselves are imperfect —a thought, not incidentally,
that is_ stressed in THE FED) ST PAPERS and s re-
flected in the umique blend of powers and checks
e ) .and balances the framers designed into the Constitution. Sec-
*H ondly, despite all of the frustration and disappeintment I
\'e;palenced in working’amidst some of the most trying cir-
cumstinces this nation has ever known, I am etill deeply - !
. convinced that our‘system of govemment works. Indeed, I
.. have just had this feeling affirmed once again, however un-
happily, by being on the losing side in this last presidential \
: . 4 election. This explicit ckample of the agcountability proceas 4
oL ) at work, embodjed in the peaceful tranafer of power, gays to ,
. me that the system indeed works well and shows every
é R fromise of being able to continusto doso. * :
L, @
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'ln‘HCo'n('elusioné .: ¢
Questions For )
Further Discussion

* Federalist Versus Anﬂléderalist: S
Historical Perspectives On T
The Presidency

How Prophetic?

While the antifederalists argued that the presidency had “too much power and not
enough restrictions,” the federalists believed that the Constitution contained an
adequate blend of “‘energy” and safeguards in this respect. Over the long term, has
either of these views proven more accurate? .

“

4

& ©

' How Aceountable Is An
. “Energetic Exceutive”?
How Much Power Does a President Need? -

Do you agree that “modem problems and circuinstances invite expansion and
abuse of pyesidential power. . . ."? What impact have 20th century issues —national
s security J strong economy, the communications revolution and so forth — had on
. presidential accountability? How has executive branch accountability been affected

. by “the modem {dea of democrati ponsibility — the fulfillment of what the people
~» want,” as contrasted to the concept of “due responsibility” articulated by Hamilton?

Conflict!Comnerstone of Presidential Accountability?

Is political and'tpsumtmnal conflict an essential part of presidential accountability?

¥y fact, moved away from this original constitutional concept, as Con-
gresellitn Wirth asserts? If so, 18 it worth restoring? ‘
The Imperial Presidency: Asset ot Liability? . -

What is your response to the assertion that “an imperial president is just what the
- American people want their Chief Executive to be"? Have Americans made the
President a kind of national “father figure,” thus discouraging disagreement and
criticism? What, if anything, should be done about the “peychological advantage”
M. Perpoint feels the American people have given their presidents in reqgat years?

* .
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The Accountability Process: Institutional

Curbs and Constitutional Mechanisnis
» Institutional Curbs: How Are They Working ?
role do you think institutional curbs play in the accountability process? How
t were the media, Congress and the bureaucracy, for example, during the
te crisis? What steps would you recommend, if any, to broeden or restrict
role?

Is Process a “Zero-Sum Game™?

- Do you agree with Professor Mosher's notion that “power relationships in the
federal government necessarily amount to & zero-sum game” in which ong institu-
tion’s gain'is agother’s loss? For instance, irr order to have a more accountable
Executive must Congress have more power, thereby introducing the possibility
that the latter will then become correspondingly less accointable?

»  Constitntional Mechanisms: How Effective Are They?

Are existing accountabllity mechaniems such as impeachment and quadrennial
elections still adequate? If not, what alternative procedures would you suggest to

. remove a president from office? What is your reaction, for example, to the idea of
developing a vote-of-confidence procedure similar to thoee in vadious European
parliamentary democracies?

Does the 22nd Amendment hinder presidential performance? What do you think

about the idea of modifying or repealing it? What impact would a substitute amend-

ment providing for a #onrenewable, six-year term have on the accountability proc-
_es88? Are there other altematives? ’

' Has indirect election of the President via the electoral college outlived its useful-
ness or do you think it is a “stabilizing force”? What gystem, if any, would you
recommend in its place and what effect do you think your ideas are likely to have -
on presidential accountability?

Inereasing Presidential Accountability:
What Else Can Be Done? .

The Prospect of Censure .

What is your response to Professor Hardin’s outline of a system for regular, direct

presidential confrontatiof with Congress? In what ways, if any, would such a sys-
tem render a presidentihore agcountable?

The Role of logical” Considerations

What specific procedures would you recommend to enable the body politic to leam
as much as possible about presidential aspirants both before and after thejy selec-
tion as their parties’ nominees? -

“Energy” and Accountability: A Contradiction in Terms?

~ To what extent are the.concepts of an ‘‘energetic executive” and presidential
accountabillty mutually exclusive? What are our priorities in balancing accounta-
bility and effectiveness? Do you agree with Mr, Lissy's contention that *‘all the
accountability in the world isn’t going to do us any good if we develop structures,

» in seeking torachieve it, that would prevent us from getting anything done™? Bear-

ing this in mind, how do youthink the presidency can be made more accountable?

If the Constitution were being drafted today, what mechanisms for *‘due responsi-

. bility” do you think would prevail?
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pecially Article II, sec{ions 1-4; and the
13th, 20th, 22nd and 35th Amendments. ,

Hamilton, Alexander; John Jay; and James Madéson, THE FEDERALIST
PAPERS, especially #67-77, introduction by ‘Clinton Rosesiter, New Americah
Library, 1961, Mentor papkrback,'81.95.

° [ 3

Secomdary Sources  r-. -

Corwin, Edward S., The President. Office and:-Powers. 4th edition, New York ,
University Press, 1957, paper, 83.95. A partly historical, partly analytical and

critical study of the office of the President and of presidential power .

Fisher, Louis, Presic{ent and Coggress: Power and Policy, The Free Press, 1972,

paper, 83.45 Bdlled on the ‘assumption that shifts have occurred between Con-

gress and the President in four powers they share —legislative, spending, taxing

and the war power Examines how and why thesé shifts have come about. .
Hargrove, Erwin C., The Power of the Modem Presidency, Alfred A Knopf, Inc.,

1974, paper, 85.70. A comparative study written at the height of Watergate;

focuses on the Eisenhower, Kennedy, Johnson and Nixon presidencies in terins of

various political science, historical, joumalistic and behavioral approaches to the ’
use and abuse of presidential power .

Koenig, Louis W., The Chief Executive, 3rd edi , Harcourt Brace Jovanovich,
1975, paper, 88.50 Analyzes the problem of establishing and maintaining equi-
librium between a strong President and “‘democratic counterforces” — Congress,

the courts, political parties, the media, interest groups and so forth. .
McConnell, Grant, The Modem Presidency, 2nd edition, St. Martin's Press, 1976, "
Ppaper, 83.95. A concise survey of the presidency as “a fatet of a political whole 2
and not sonfething separate and apart.” " .
Mosher, Frederick C_, et af (eds.), Watergate. Implications for Responsible Govemn- .
ment, Basic Books, Inc., 1974, paper, 8395 A special report prepared for the

Senate Select Committee on Presidential Campaign Activities by & panel of the
National Academy of Public Administragion -
Neustadt, Richard E., Presidential Power The Politics of Leadership With Reflections
on Johnson and Nixon, John Wiley & Sons, In¢., 1976, paper, 85.95. A * fresh look
at.the author's earlier work, which focused on Presidential power in t
“what it is, how to get it, how to keep it and how to tise it " .

Schiesinger; Arthur M, Jr., The Imperial Presidency, Popuylar Library, 1974,
paper, 82 45. A broad examination of the growth of presidential power from

Washington to Nixon: why it Has occurred, what its impact hds been and what can
be done to curb it.

League of Women Voters Sources

The League of Women Voters Education Fund constantly publishes materials that
relate to the ideas discusaed in this pamphlet. The most recent such publications
are: You and Your National Government, 1977 edition (#2738, 21.00) and Letting
the Sunshine In Freedom of Information and Open Meetings (#223, 30¢) Also of
interest, are: Presidential Accountability (#578, 60¢), Perspective on the Presidency
(#579, 35¢);-and Perspective on thePresidency A Look Ahead (#594. 35¢) For
further information consult the free League of Women Voters Catalog for Members
and the Public (#126) or, contact the LWVEF Govemment/Voters Seryice Depart-
ment, 1730 M Street, N W., Washington, D. C. 20086.
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Introduction |
“The great question that confronts us so implacably is whether ﬁpAmerioan Constitu-

tion and American poltical principles, wh:chhaveseruedussowellandhaveweathemd
$0 many crises, cmcominueto/unaionmthemodemwo/;ﬁligconsﬂmﬁomlmech-

blyadqxedtothesin'apleneedso[ﬂlel&handeaﬂy centuries adequate to the

. unponunaleeidgendeso,‘ﬂwZOth—ando/theZIst?'i ;
This question was posed to members of the League of Women Voters by Henry
Steele Commager in 1974. The League took up the challenge It has, ?r all, a
long-standing commitment to help citizens understand their governmen{ gnd be
d in its workings. With the help of its companion organization, the League

Where. are we going? How serviceable are our democratic structures and proc-
P PO - A g s

- esses? =
Specifically, THE FEDERALIST PAPERS were a series of articles addressed
“To the People of the State $f New York” by Alexander Hamilton, James Madison
and John Jay, writing under the pseudonym “Publius ” They appeared in various

on this outcome — the extent of which is still debated — but, rather, because in
them, as George Washington aptly pointed out, “are candidly and ably discussed
the principles of freedom and topics of govenment — which will be always in-
teresting to mankirld so long as they shall be connected in civil society.”*

The Seminars: The foundation for this renewed public debate on American gov-
emment rested on a series of six seminars, sponsored by the League of Women .
Voters Education Fund. At each, a group of 8-10 “discussants” — g broad mix of

representatives, pres;\ing the discussants to clarify their statements, to define
termis for nonspecialists and o elaborate on points of special interest.

The Pamphlet: This pamphlet — the fifth of the project publications — sum-

“As quoted by Clinton Rossiter in his introductlhn to THE FEDERALIST PAPERS, Mentor
paperback edition, pp vii-vii.

s
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marizes the main themes that emerged in the discussion at the seminar on the
. judiciary, whiclrtook place in New Orleans in February 1977 It presents edited
seminar dialog (interspersed with a minimum of narratve text), selected passages
from THE FEDERALIST PAPERS, questions for further discussion and a list of
suggested readings. The pamphlet serves two purposes. it is a way to share the
seminar discussion with League members and other citizens and 1t provides the
springboard for the public discussion this project is attempting to promote

The Seminar‘on the Judiciary: With the remarkable growth of judicial power
serving as the focal point; the discussion revolved around a number of distinct but
interrelated topics the doctrine of judicial review; judicial activism versus
restraint; judicial “independence versus accountability, the appomntment process,
and prospects for the future.

- The Discussants:

Lyle Denniston (staff reporter, The Washington Star)

Ann Stuart Diamond (political scientist, member, advisory committee for the
Federalist Papers Reexamuned project)

Sophie Eilperin(attorney, Washington, D.C )

Geoff Gallas ( professor of public admimstration, University of Southern California)

Gerald Gunther { William Nelson Cromwell professor of law, Stanford University
Law School) ' .

Robert H Hall (associate justce, State Supreme Court of Georgia)

A E Dick Howard (White. Burkett Miller professor of law and pubhc affairs, Uni-
versity of Virginia) '

Thomas Railsback (congressman, R-Illinbis)

Alan F Westin (professor of public law and government, Columbia University)

J. Skelly Wright ( United States Circuit Judge)

League of Women Voters Participants: ~ *
. Betty Jane Anderson (Texas) Madelyn Bonsignore (national staff)

. Deris L. Barwick (Mississippi) | Judith Head (national board)

Kay Braasch (Missquri) ' Harold B. Lippman (project director)

Diane Brown (Oklabbma) Kathy Mazzafern (national staff)

Silvine Hudson (Ternessece) Susan-M Mogilnicki ( project assistant)

Evelyn Baty Landis (Louisiana) Dot Ridings (national board)®

Elizabeth Metcalf (Florida) Ruth Robbins (national board)

Phyllis E Rea (Alabama) Carol Toussaigt

PatD Stewart (Kentucky) (project chairman-moderator)

Barbara Weinstock (Arkansas)
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Historical .
Perspectives:

. . .
From Judiecial

L ] . ®

Review To Judicial
“Supiemacy”
In considering the relative powers of the three branches of
the national government — the executive, the legislative, the *
judicial — some, at least, of the founding fathers believed that
t.helastoft.hethreewmldbet.heweakmt. Yet today a case
couldbemadethatpredselyt.heomsitehascometopass.
Even if one does novfully accept either generalization, no one
would deny that the role of the judiciary has grown
even startlingly, since 1789/ That historical fact invites ques-
tons, the answering of which shaped much of the seminar
dialog~The discussants began their exploration with an at-
tempt to recapture the pulse of the 1780s debate over the
place of the judiciary in the new scheme of things. They
moved on to pinpoint the moment when, and the means by
which, the evolutionary process began. And they asked and

debated the question, What forces have fostered the growth of .,
Judicial power and what impect has this growth had?

Judicial Review: The
Entering Wedge of Judicial
Power

“Laws are a deod letter without courts to expound and define
their true méaning and operation *’

Alexander Hamilton, FEDERALIST #22 *
Ann Diamond: In a series of letters written during the con-
troversy over the ratification of the Constitution, an anony-
mous antifederalist author calling himself “Brutus™ made a
thoughtful and prophetic attack on the proposed articles per-

*THE FEDERALIST PAPERS passages cited herein are not pre-
sented to support or congadict the dialog anndgt which they have
been plaged but. rather.to illustrate or amplifv the discussion
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Antiféderalists
were afraid that
Judicial power
would be

‘ uncontrollable

\

taining to the federal judiciary. This was, it should be re-
\ before Chief ‘Justice John Marshall's landmark

decision tn Marbury v. Madison (1803), in which the Supreme
Court’s power of judicial review was established, and
before the creation of the lower courts + two of the decisive
developments that were to be instrum in making the Su-
preme Court the most powerful body of ind in the world.
In these letters, Brutus predicted the entire development of
the judiciary, vis-d-vis the states and the two other branches
of the national govenment. The essence of Ris charges
against the judiciary was that its proposed powers were un-
precedented, particulary in that it would decide questions on
the very meaning of the Constitation. Brutus predicted that
this power of judicial review —-the process by which the Su-
preme Coun nullifies legislation that it considers to be un- )
constitutional =~ would become uncontrollable and would
enable the federal judiciary and the Gongress to enlarge their
powers at the expense of the states to an enormous extent

So persuasive wag the substance of these writings that
Hamilton was forced to respond to it 1n one of the last of
THE FEDERALIST PAPERS (#78), contradicting somé
wiews he and Madison had expressed in Numbers 33 and 44,
respectively In these earlier papers, their essental point had
been that edy for unconstitutional legislation would
be via the box. B

“If & be asked what is to be the consequence, in case the Con-
gress shall misconstrue . the Constitution and exefcise powers

not warranted by its true meaning .  the success of the usurpa-
non will depend on the executive and judiciary departments,
which are to expound and ge effect to the legisiative acts; and in

-the last resort a remedy must be obtained from the people, whe

can, by the election of more faithful representatives; annul the
acts of the usurpers.”
James Modison, FEDERALIST #44

Accordingly, Hamilton's arguments in Number 78 must be
understood as being essentially reactive. That is, instead of
boldly asserting the case for the principle of judicial review —
that it would function as a solitary check on the popular will

. — he was actually trying to turn the best of Brutus'’s charges

w his advantage

“It 1 not otherwise to be supposed that the Constitution could
intend 1o enable the representatives of the people to substitute
their will to that of their constituents It is far more rationd! to
suppose that the courts were designed to be an intermediate body
between the people and the legislature in order, among other
things, to keep the latter within the imits assigned to their author-

ity .
Alexander Hamilton, FEDERALIST #78

In this way, Hamilton converts Brutus’s assertion that the
Su e Court wauld enlarge its powers and those of the
legislstive branch by drawing a picture of the Court in
Number 78 that is completely compatible with the essential
principles of representative government. He describes a
Jjudiciary — irrespective of the possibility that it might con-
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Hamilton saw
Judicial power as
an essential check
on the democratic

The courts — the
mechantsm for

enforcing the

tradict the Constitution by setting aside the acts of the
people’s clected representatives — that is more democratic
than the will of the people as expressed through the legisla-
tive branch. This necessity to respond to Brutus also ac-
counts for ton's admission in Number 81 that “there is
not a syllable'in the plan. . which directly empowers the na-
tional courts to construe the laws according to the spirit of
the Constitution . ,” and his further explanation that Con-
gress would be able to prevent judicial encroachment on its
powers by means of tig threat of impeachmen}.

“The i ion of the laws is the proper and peculiar province
of the coulg. A constitution is, in foct, and must be regarded by -
the judges a\ a fundamental law. it therefore belongs to them to
ascertain its meaning as well as the meaning of any particular Qt
proceeding from the legislative body ‘ ”
Alexander Hamiton, FEDERALIST #78

In making these assertions to turn the flank of Brutus’
arguments, Hamilton was, to say the least, walking a tight-
rope, since he deeply believed in the utility and necessity of
the power of judicial review. Both he and. later, John Mar-
shall argued for this power because of their abiding belief that
what the Constitution was establishing’ was a limited. gov-
ermment and that the only effective. way to maintain those lim-
its was to have some specific means by which to keep the
legislature — the brapch most likely to exceed those limits —
within its constitutional bounds In other words, their argu-
ment was predicated on the assumption that the aErs of
government are necessarily limited to certain ends anf§ a
judiciary empowered with the right of judicial review would
constitute an essential check on their abuse. In this sense,
judicial review was meant to be a conservative check on the
democratic process and was, therefore, resisted or criticized
by Madison, Jefferson and others

In the 20th ceMury, however, the Supreme Court and the
federal courts can 'no longer be considered to be a conserva.
tive check on the democratic process. Ours has become a
nonlimited government and Hamilton's arguments in favor of
judicial reviey are, thus, by definition suspect. The contem-
porary probfe}nms underscores is that in thinking about the
juditiary and its relationship to democracy we've never quite
come to grips with the perennial question — which this di-
alog between Brutus and Publius embraced — that the tend-
, €Ncy to resort to judicial review would undermine the political
capacity of the people and deaden their sense of moral re-
sponsibility. In this sense, the different viewpoinfs on ‘the
proposed judiciary enunciated jn the 18th-cefrtury ratification
centroversy are.‘al!ve, well and worthy of our reexamination.

Gerald Gunther: I'd like to elaborate on that historical per-
spectiye by focusing on the pivotal significance of the
judictary in the constitutional scheme developed by the
founding fathers What most concemed those at the Con-
stitutional Convention were the intricacies involved in design-
ing a federal system based on a division of power between the
- states and a national government. What was stymieing them
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was the practical question of how such a system would ac-
tually operate — how would disputes be resolved? The break-
through on this problem — and to me it was the most Creative
and novel one in the drawing of the Constitution — Caine via
an idea that disputes between the states and a national gov-
emment would be reso, as Hamilton put it, “by COER-
CION- of the magistry,” rither than “by the COERCION of

‘arms.” What was so innovative and important about this so-

lution was that it flew in’ the face of prevailing attitudes,
which saw such disputes as being resolved by force —
whether military or political In effect, when nationalists such
as Madison and Edmund Randolph came up with the “Vir-
ginia Plan,” so much of which later found its way into the
Constitution, they and their colleagues hadn’t really con-
ceived of the possibility that the mechanism for conflict reso-
lution could be instituted by means of a system of courts.

It is certainly one of the great ironies of our history that the
antifpderalists and others who were least enthusiastic about a
strong union were the ‘source of the idea that a judicial
branch ought to be the linchpin in making the proposed fed-
eral arrangement workable. Men like Luther Martin of Mary-
land, George Mason of Virginia, Oliver Ellsworth of Connec-
ticut and William Paterson of New Jersey were supporting
what they thought would be the lesser evil — the greater evil
being the prospect of settling disputes by political or military
force. What they came up with was the “supremacy clause”
which declared: “This Constitution, and the Laws of the
United States which shall be made in Pursuance thereof . . .
shall be the supreme law of the Land. . . .”

“_..it is said that the:laws of the Union are to be the supreme
law of the land. What inference can be drawn from this, or what
would they amount tg, if they were not to be supreme? It is evi-
dent that they would amount to nothing. A LAW, by the very
meaning of the term, includes supremacy. It is a rule which those
to whom it is prescribed, are bound to observe. This resuits from
every political association. If individuals enter into a state of soci-
ety, the laws of that society must be the supreme regulator of their
conduct. If a number of political societies enter into a larger politi-
cal society,‘the laws which the latter may enact, pursuant to the
powers ‘intrusted to it by its constitution, must necessarily be su-
preme over those societies and the individuals of whom they are
composed. It would otherwise be a mere treaty, dependent on the
good faith of the parties, and not a govemment, which Is only
another word for POLITICAL POWER AND SUPREMACY.”
Alexander Hamilton, FEDERALIST #33.

There was nothing really new about the idea that federal
law and the Cons Guldbe “supreme”; that psinciple
had been embodied in the-Articlés of Confederation, which,
we must remember, had failed for the very reason that this
question of how to enforce them had never been effectively
resolved. What was novel and significant was to refer to the
Constitution as “the gupreme law of the land.” Once the Con-
stitution was called a law, the idea that it could be taken into
court to be argued about was opened up. The ¢ombined im-
pact of the “supremacy clause” in Article VI and the pro-
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visions in Article ITI giving the federal courts the power to
decide constitutional questions was to make routire lawsuits
the nonnal way of bringing federal law down to the grass-
1oots. - . -

This “lesser evil,” I believe, is the key to why our constitu-
tional system has performed so well. Even at a time when the
Supreme Court doesn't act as a brake on Congress and na-
tional power as much as it once did, the recourse to the
courts as a check on state power — the main concemn of
many 18th-century Americans — still forms a significant part

" of the judiciary’s business. Modern ceurts continue to

The legitimacy of

Judicial power
evolved over time

“police” federalism, not only under the 14th Amendment —
which came long after the ratification controversy —.but also
under the provisidns of the original Constitution. In short,
even though the federal courts have taken on many responsi-
bilities in addition to their federalism-umpiring role, what
they do can still be traced back directly to this novel break-
through that occurred during that long, hot summer in
Philadelphia nedrty 200 years ago.

“What, for instance, would avail restrictions on the authority of
theState legislatures, without some constitutional mode of enforc-
ing observance of them? .. No man of sense will befieve that
such prohipitions would be scrupulously regarded without some
effectual power in the government to restrain or correct the infrac-
tions of them. This power must either be a direct negative on the
State laws, or an authority in the federal courts to overrule such as
might be- in mdnifest contravention of the atticles of the Union.
There is no third course that I can imagine The latter appears
to have been thought by the convention preferable to the
s

former. .. Alexander Hamilton, FEDERALIST #80

Dick Howard: As I read FEDERALIST PAPERS Numbers
78 through 82, what struck me about them was their centriil
concern with quieting the fears of many 18th-century Amen-
cans about the tendencies of judicial power toward excess.
What Hamilton seemed to be saying was, “Look, it's just not
going to be that bad. The courts are ‘the least dangerous’ .
branch. The best the judiciary can do is hold its own against
the other branches, so all this talk about Jjudicial overreaching
is preposterous ” Considering the political climate from about
1765 (the time of the Stamp Act) until the eve of the Revolu-
tion, Hamilton needed to make his case regarding the
judiciary as he did. It was a period in which peoples’ liberties
were thought to be safeguarded by the legislative braneh of
government, not by governors or courts. In fact, to the extent
that great libertarian questions were fought out in court, it
was juries, not judges, who were thought to be the more
trustworthy protectors of individual rights Even after 1776,
the notion that it was natural to look to courts to vindicate
claims of right was still only embryonic In short, while the
legitimacy of judicial power was evolving, it certainly wasn't
clear to a lot of people at that time )
Still, some profound forces were at work to keep the pot
botling, so to speak, as far as.the legitimization of judicial
power was concerned. One of these was the colonists’
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habitual wa} of defending their rights.on the basis 6f such
great English libertarian documents as Magna Carta, the Peti-
tion of Right, the Bill of Rights and the Act of Settlement. A
a resylt, there developed a deep-seated tradition that fostered
the concept of a super-statute by which ordinary legislation
would be measured. Thus, for example, when John Marshall _
finally sat down to write the Marbury v Madison decision,
there was a body of convention and practice upon which he
could depend to vindicate the Court’s right of judicial review,
even if that power had not been explicitly spelled ouit in the
Constitution.

J. Skelly Wright: I suspect that the reason the question of
judicial review was not resolved specifically in the Constitu-
tion itself was simply that the Constitution-might not have
been ratified if it had been. It was one of those essential prob-
lems, the framers realized, that would have.to be left to be
resolved in time; and so it was.

Alan Wasgln: What strikes me in looking back on th
judiclary and the power of judicial review is their political im-
pact on our constitutional processes. I conceive of the ac-
tions of courts and judges as being part of the political proc-
ess, which is, at its simplest, as Professor Harold Lasswell
put it, nothing less than the essential question of who gets
what in the distrdbution of society’s opportunities and bene-
fits. I don't think onc has to be a Marxist to see that the.
courtg are a reflection of the fundamental economic and so-
cial foundations of society. They are a part of the established
order of things and, therefore, speak largely in behalf of con- *
tinuity, precedent and interests that have already been won
froin the political system.

This political dimension of the role of the judiciary and jud-
icial review can be divided roughly Into three periods: 1790 to
the miid-1930s; 1937 to 1968; and 1969 to the present. Dur-

-

, ing the first of these periods the Supreme Court was, as

Hamilton and others wanted it to be, primarily an instrument
of “high conservatism” those who were helped by the Court
during that s, were property holders, slave owners, mer-
chants and ot%s who followed capitalist principles. It acted
as an instrument to keep the scalt of justice firmly weighted
in favor of society’s “have” elements. Those who supported
the Court during that period, with a few exceptions, sdw it as
a great instrument for limiting the reformist impulse — as a
brake on overreaching majorities and legislatures. Con-
versely, those who attacked the Court during this period con-
sisted of groups that were striving to make political changes
and win entry into the pdlitical mainstream — farmers,
populists, blacks, trade unionists, women, the new urban
{mmigrants and those — such as Jefferson, Jackson, Lin-
coln, Bryan, La Follette and Teddy Roosevelt — committed to
their suppqrt. .

In the second perod — about 1937 to 1968 — from a .,
jurisprudence geared to the protection of property, the Court
became essentially noninterventionist in protecting the eco-
nomic interests of the “haves.” Instead, it shifted to issues
that dealt with equality amd personal liberty, giving definition
and meaning to the underlying social revolution for economic
justice and equal rights that developed during those years,
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. " . The_Court’s decisions reflected the coming of age of an en- <
v direly, new set of ideas about the way people should be judged
. by all the-“gatekeeper” institutions controlling access to soci-
" ety’s opportunities and benefits. Thus, for the first time in its
histosy — andl' it reacheg its height in the “1960s with “the
= Warren Court — theré, was a complete turnaround in those J-
. . who attaclild or defended the Supreme Court. Now, for in-
. * stance, David Lawrence, who had earlier written a book (Nine
ST Honest Men) defending the Coprt agaipst the onslaught of
- 7 Franklin Roosevelt’s “court-pac ¢” legislation, wrote sca-
1, thing articles calling for the im hment of Earl Warren and
. the other eight “intervenors.” In\short, those who attacked -
the Court in this period were segregationists, conservatives
and others who felt that their political position was- being
: 3 egoded by the Court’s decisions. On the other hand, the great
S ~ ° supporters of the Court at this time were the heifs of Jefler. .
- son, Jackson, et. al. — liberal orgapizations like the National -
PN Association for the Advancemeof Colored Peoplesand the
/ oo American Civil Libegtie piofl. These former critics of the .
». Court now found themselves extblling it as an instffiment of
gtic will — ag a recourée through which society
e-thoved in conformify with majority opinion, when
gans of the political process were unwilling or unable
to do so. . /
In contrast to the orentation between 1937 and 1968 to-
. ward questions of equality and personat liberty, the present
e period — the era of the Burger Court — has seen the Court’s
role in the revolution for equal rights more or less run its
L. course. While the Burger Court is likely to_continue to ad-
. minister the precedents laid dow!i by the Warren Court in tHe
area.of racial and sexual equality, it is not likely to be as in-
- . novative and expansive. 'Ighe Court, as has been the case
roughout its history, has been feeling the effects of what is
- %m-ﬁplace in saciety — in this instance, the economic woes
: * and poljical turbulence that have plagued us since the late
. . sixties. The Court’s attention, therefore, has been diverted
& - away from matters that were the focal point’of the Warren
- Jjustices. As a result, the pendulum of public support has also
oo - . swung Once again, those disenchantgd with the Coust are, -
v " not surprisingly,, civil libertarians, blacks and womem, and .
L . some others who only recently came to seek the Jjudiciary’s
. ) . help, such as tonsumers and environmentalists. These
“® . . groups have been attacking the Court not only for the sub-
" stance of its decisions but for restricting access to the judicial
‘process in ways that frustrate their efforts to win judicial re-
view of their cla“On the other hand, however comiforting
the Burger Court’'s output may be to conservatives — bugi. .
. nessmen, the “silent majorfty” and so forth “~ it has not yet -
- .- hecome as outspoken a champion of “high conservatism” as
L™ its pre-1987 predecessors. . ) .-
- This brief historical narrative underscores the point that,in
- opder to understand- the role of the Jjudiciary and the process
of judicial review, it Thelps to keep two thoughts in mind.
First, whose interests are being served by the Supreme Court
# and who, therefore, is attacking or defending it. Second, the
coyrts are both a powerful and vulnerable political instrument ™ _ -
] - ‘whose decisions inherently involve the distribution of soci- *
Q ety’s opportunities and benéfits. .
. 9
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-The Growth of Judicial

Poweér: What’s Happened to
the “Least Dangerous”
Branch?

“Whoever attentively considers the different departments of
power must perceive that, in a govemment in which they are sep-
qrated from each other, the judiciary, from the nature of its func-
tions, will-always be the least dangerous to the political rights of
the Constitution; because it will be least in a capacity to annoy or
injure” them The executive not only dispenses_the honors but
holds the sword of the community. The legislature not only com-
mands-the purse but prescribes the rules by which the duties and
rights of every citizen are to be regulated. The judiciary, on the
contrary, has no influence over either the sword or the purse; no
Qirection either of the strength or of the wealth of the society, and
can take no active resolution whatever. It may truly be said to
have neither FORCE nor WILL but merely judgment, and must
ultimately depend upon the aid of the executive amten for the
efficacy of its ]udgments
*Alexander Hamilton, FEDERALIST #78.
dJd. Sﬁy Wright: In my opinien, the key to understanding
the growth of jugicial power — judicial activism versus judi-
cial restraint are the code words — lies in the fact that it is
not simply a modem phenoménon but is a process deeply
rooted in our history. It goes back to the Supreme Court pres-
ided over by John Marshall — who was, [ believe, the most
activist judge in the entire history-of the federal bench — and
the 1803 Marbury v Madison decision referred to earlier.
Ironically, having so speedily broken the ice on the right of
judicial review, the Court did not declare anether act of Con-
gress uncenstitutional for more than fifty years. And when it
did, it was the notorious pro-slavery ruling by Chief Justice
Roger Taney in Dred Scott v. Sanford (1857). This decision
was a dreadful one — il¥ever there was a prostitution of the

judicial process, this was it. Yet the peint remains that it, too, -
—/\continued the precedent of usin) jhdicial power to try to re-"

solve a problem—The difficulty lay in the fact that the problem
was slavery — an issue, which with the benefit of hindsight.
we know the Court could not possibly have resolved.

Since then, the Supreme Court has been through other cy-

-"cles, all of which_have someliow involved the use of judicial

power, however selectively Thus, the post-Civil War Court
forgot about states’ rights and focused on the economic prob-
lems that attended our industrial revolution. When, for
example, the state and national legislatures tried to protect
people by passing ¢hild labor, income tax and women's rights
laws, the Court, in literally hundreds of cases, held such acts
un;:onqtjtutjona]

My point, then, is that the Conqﬁtutjon is not a clear

- document but is, rather, a statement of grand principles that

wdoes not specifically decide many things at all The judges
ho interpret it, therefore, can only be motivated by a ‘desire
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to do what they think is right, withip the contours of its lan-
guage and the precedents that have been built up on that lan-
guage. It is in this sense thgt the’ekercise of judicial power
- has always been an intrinsic part of cur constitutional ays-
tem. . . .
Judicial power has Aan Diamond: The expanded role of the judicial system has
expanded because to be viewed in context. The crux of the matter lies in the
we expect more tgtal reversal — beginning with the New Deal, — in our at-
' from the titude toward what the proper role of government ought to be
« Bovernment Since Congress and the execultive have been increasing their
role,.it’s just as likely that the judiciary would expand its role
as well Certainly, the founding fathers. could not have fore-
seen at least 75 percent of what the state and national gov-
emments dre doing now They had a very different attitude
toward what the proper role of government ought to be Most
of them were not, in any contemporary sense of the term,
democrats, and thus the notion of the Supreme Court’s-being
in the forefront of egalitarian, social and political change
would have been profoundly disturbing to them.

“[The Judiciary will} ard the Constitution and the nghts of
indiiduals from the effafts of those ill humors which the arts of
designind®nen, orthe-influence of particular conjunctures, some-
times disseminate among the people themselves, and which,
- though they speedily gwe place to better information, and more
deliberate reflection, have a tendency, in the meantime, to occa-
sion dangerous innovations in the government, and seriou$ op-

pressions of the minor party in the community ” ‘
Alexander Hamilton, FEDERALIST #78

Dick Howard: I'd like to use those comments as a spring-
board to air what is perhaps the most dramatic single devel-
opment in the growth of judicial power the federal courts’ |
shift from their certuries-old’ tradition of being involved in

two- private litigation, to a new role as makers and af-
. firmatiW supervisors of public policy Admittedly, there were
. 19th-century precedents for this shift — the ‘striking down of

g state.welfare and egonomic legislation from the 1§0s to the

1930s." for example But what distingujshes this new trend,

- which began in about 1960, is the form of relief the Court has

- + ordered and the effect it has had. In the late 19th and ¢arly

20th centuries, the Court simply told the states or Congress,

that they couldn't do thus and so — and that was usually the

end of the matter The result was that businessmen simply

went on domng whatever it was that the Congress or state

Federal courts are legislatures had sought to forbid., Beginning in the sixties,

taking over however, it became commonplace to see court orders that

functions of the more and more closely res¢rhbled statutes or rules and regu-

other branchgs of lations — g striking difference from the traditional pattern of

government litigation There are federal district courts — the gne in Ala-

Y bama presided over by Judge Frank Johnson is a classic

example — that have become engaged in day-to-day supervi-

sion of jails, schools, mental hospitals, police forces and
other public institutions. R .

The implications of this shift are enormous It means, for -

one thing, that the daily operation of certain institutions is

taken out of the hands of those who normally administer
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powerful political

and social forces
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them. There is also a tremendous consequent, impact on the
allocation of resources, For example, f a mental hospital is in
dire financial straits, someone files a suit and a judge ends up
paying a visit. The hospital smells. the plaster is peeling, so

the judge immedhately begins,’ with expert help, to devise a
court order. The troublesome point 1s that while a problem 1s
thereby solved, it's not a judge’s business to deaide where the
money needed to fix up this mental hospital should come :
from,. yet that’s precisely what occurs. Such judicial deci-
sions, then, turn a judge intosboth legislator and administra-

‘tor — taking on the specific functions the two other branches

of government have been consgtitutionally mandated to per-
form.

.the judiciary is beyond comparison the weakest of the three
departments of power 1t can never attack with success either of
the other two, {indeed,] * all possible care is requisite to enable
it to defend itself against therr attacks ~’

Alexandgr Hamilton, FEDERALIST #78

Why has this expansion of judicial power, taken place? It
has been fostered by some very powerful forces — notably the
crvil rights movement and the reappartionment cases of the
sixties The civil rights movement was enormously success-
ful in bringing courts to do what the other Jbranches of gov-
emment would or could not do. Similarly, one-person, one-
vote proponents got reapportionment from the courts when
Congress and the state legislatures had refused to do any-
thing about it for decades Furthermore, these examples were
there for every lawyer to see. It was on the basis of these
precedents that public interest lawvers began initiating suits
in behalf of such groups as.consumers and environmen- °
talists Congress has actually supported this trend tow
public interest litigation by making it easier for people to seek
relief in tie courts from acts of administrative bodies

‘the most interesting facet of this whole shift away from the
traditional role of judges andthe courts is that we &5 a people
seemed content to let it happen I, for one, really h
complete explanation for this acceptance of the growth of ju-
dicial power, except to point out that it may have occurred, in
part, because we are surely the most legalistic natipn on
carth We arc a nation- of lawyers — for good and ill — and
have a way of going to court when people in other cultures
would not. The average Englishman for example, would

" consider it embarrassing {o be dragged into court. We, on the

Has the nature of
Judicial power
really changed?

other hand, seem to welcome the idea ofﬁghung things out in
court.

Alan Westin: I'd agree with e\erythlng Professor Howard
said, as long as he was not implying that the exercise of
power by the federal courts sprang solely from the brow of the
civil rights and one-person, one-vote movements l.can think
of at least two areas in which the Supreme Court and the
lower federal courts were involved in the 19th century in ac.
tivitics similar to those taking place today. they cndlessly ad-
ministered the budgets of municipalities that had gong¢ bank-
rupt, and they were similarly involved in ruilroad reorganiza-
tions and recciverships 1 guess I'm agrecing with Judge
Wright's earlicr comments that the courts have almost always
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- had such powers, powers that are used in one era and lie
& fallow in others

Dick Howard: I see 4 great deal of difference between what
the courts were doing then and what they’re doing now. In
N the 19th-century cases, which were esdentially responses to
private or municipal corporations getting into financial
Yes, it has trouble, the courts were dealing with the principle of contrac-
tual obligations. That's a far cry from what’s come to pass in
: the sixties and seventies, with the courts deci which un-
dertakings a municipality or state should get ihto in the first
place or how 'much they should do afterward. It's the broad
oversight of public policy that's involved now, not just the
relatively narrow principle of contractual obligations.

Gerald Gunther: | want 1o stress a critically important link
in the histoncal chain of expanded judicial power — the 1954
Brown v Board of Education decision and the school desegre-
gation cases that came in its wake Follpwing the Brown rul-
ing, there was a great deal of debate about what the lower
federal courts could de and ought to do to implement it. De-
spite the 19th-century precedents, which Professors Howard
and Westin discussed, the Court did, in fact, shy away at first
from attempting to impose on the lower courts any initiative
. for implementation. In so dojng, I think it was acting on the
basis of a hope — one that may have rested on a somewhat
mistaken understanding of human nature — that school ad-
mimstrators would come forward voluntarily with desegrega.
tion proposals to comply with the Brown ruling. The watch-
word for the judges was, “Give us a plan” However, the good
will or restraint that the judges exercised quickly evaporated
when it became clear that state agencies and local school
- boards were going to defy the Brown order The gist of their
response was, “We're not going to do anything — you're
going to have to make us comply!” This. in turn, left the fed-
eral courts with no recourse other than to come up with their
own desegregation plans That's the critical turn of events -
that paved the way for the quantum leap in the expansion of
Judicial power that occurred thereafter In effect, once judges
started to perform thie role of mayors, governors and school
board members in the desegregation dilemma, it was just a
small step to mave over into other substantive problem areas,
such as prisons, mental hospitals and the like ;

Sophie Eilperin: [t may be.true that courts have stretched »
their mandate in recent years by taking on quasi-legislatiye
. and administrative tasks It may even be true that this ex-
In somé’arcas the panded role has altered the judiciary's status as the “least
growth of judicfal dangerous™ branch But I want to call attention to one area
power has been where I think the courts need to be even more “dangerous”
necessary,‘and in protecting individual rights Unlike executive bodies —
should continue which, once they stoke up to carry out the ever-growing list of
v ' assignments from Congress, too often losé track of the
. human beings behind the red tape and computef printout —
. courts essentially see people as individuals.

" the firmness of the judicial magistracy is of vast importance in
rmitigating the severity and confining the operation of  [unjust
and partal]l  jaws It not only serves to moderate the immediate
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mischiefs of those which may have been passed but it operates as

a check upon the legisiative body in passing them; who, perceiv-

. ’ ing that obstacles to the success of an iniquitous intention are to

be expected from the scruples of the courts, are in a manner

L compelled, by the very motives of the injustice they meditate, to
qualfy their attempts. Alexander Hamikon, FEDERALIST #78

In many instances of late, the judicial branch has become
the last resort for individuals who feel their rights have been
violated by the government. It is the courts, for example, that
have said an administrative body has to explain why a nuclear
facility needs to be located at such and such a site, that public
hearings on the prupused -plunt have to be held, and so forth
In such ways, I think the courts have been serving a most
necessary and benign function — one that [ would be pleased
to see more of. )

ﬂ; “. though individual oppression may now and then proceed
from the courts of justice, the general liberty of the people can
never be endangered from that quarter  so fong as the judiciary
remains truly distinct from both the legislature and the executive ”’

Alexander Hamilton, FEDERALIST #78

No, the courts have Thomas Railsback: I disagree completely Let me just cite
already gone too two examples of why I think the courts may already be
far “dangerous” enougli Picture Hamiiton reading the banner

headline — “Too Much Law” — and the accompanying story

in a recent weekly news magazine He’'d be flabbergasted.

Among other items, the story refers to a lawsuit filed by irate

Washington Redskins football fans after a controversial deci-

sion that had cost their team the game. The decision, allow-

ing a game-winning touchdown by the opposing team, was, in

the eternal tradition of the vagaries of sports, writtén off by

virtually every Washington rooter as just another lousy call —

) ‘ except for this handful of attorneys who filed suit in federal
court to have the officials’ decision overturned! >

This example might be too frivolous, to distiirhy Hamilton,

but I think he’d be somewhat troubled by the implications of

some of the actiq@g of United States District Judge W. Arthur

Garrity in the wakE of his decision that the schools of Boston

! were rucially segregated. When local officials didin’t comply

with the desegrégation order he had prepared, Judge Garrity

placed one of the high schools in receivership, in effect be-

ycqming its principal. He then- hired a new headmaster and

ordered the Boston school board to spend more money than

. it had budgeted for this particular school. It boggles the mind,
. but one day in his court Judge Garrity found himself ponder-

. ing a purchase of tennis balls for this sehool! At that point,

- the article poses the question, “Do the courts rule the na-

tion”” Such e s give one more than sufficient reason to

out on deck, looked around and said, “I
. POt this is ridiculous™ [ imagine that Hamilton
might feel pfetty much tlie same way if he ¢ould see what's

. happened tb the judiciary since he discussed it in THE
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The. “I;idcpe dent”

Judiciary: :
Accountable Is It?

Spurred on by an apparently endiéss stream of scandal and
wrongdoing in the executive and legislative branches, most of
us have become more aware than ever of the need for gov-
ernment accountability This newly acquired awareness stops
short of the judiciary, however Indeed, “too many Americans
don't really understand how the judicial process works,” as
one panelist noted, let alone how jydges and the courts are
rendered accountable A plausible explanation for this lack of
public interest is that the courts in general, and the Supreme
Court in particular, are held in comparatively high esteem by
the American people. Still, in a democracy such as ours, 1g-
norance can never be bliss where government is concerned
In short, the queston of accountability is as central to any
discussion of the role of the “third branch” of our constitu-
tional system as it is to a review of the other two.

Curbing Judicial Power—
Who Judges the Judges?

“[Because]  the natural feebleness of the judiciary . [places
it] in continual jeopardy of being over-powered, awed, or in-
fluenced by its co-ordinate branches fand because)
nothing can contribute so much to its firmness and independence
as permanency in office, this quality may therefore be justly re-
garded as an indispensable ingredient in its constitution, and, in a
great measure, as the citadel of the public justice and the public .

. ‘ Alexander Hamilton, FEDERALIST #78

Robert H. Hall: In my opinion, the key to any discussion of
the problem of judicial accountability lies in the constitutional
Fhmse “good Behaviour.” That is, while the founding fathers
elt that an independent judiciary was essential and that this
independence would rest to an enormous extent on the prin-
ciple of lifelong tenure, they also believed that a judge's con-
tinuance in of should be contingent on the faithful and

diligent conduct of the office
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Impeachment of
Jjudges hasn’t
worked

Judges must give
sound reasons for
what they do

“The standard of good behavior for the continuance in office of
the judicial magistracy is certainly one of the most uigiable of the
modern improvements in the practice of govermment. In a
monarchy it is an excellent barrier to the despotism of the prince,
in a republic it is a no less excellent barrier to the encroachments
and oppressions of the representative body And & is the best
expediert which ¢an be devised in any govemment to secure a
steady, upright, and impartial admirustration of the laws.”
_ Alexander Hamilton, FEDERALIST #78
If a judge’s tenure is dependent on good behavior, the obvi-
ous question this raises is, how is that standard enforced?
Hamilton's answer was that the proper constitutional remedy
lay in impeashment. Yet impeachment has proven to be a
largely unused and therefore inadequate way of fostering judi-
ctil integrity and accountability This being so, I strongly
support the idea of establishing a statutory procedure within
the judicial system, to deal with questions of the remova¥ or
involuntary retirement of federal judges for reasons of inap-
propriate conduct or the onset of mental or physical disabil-
ity Almost every state in the union already has such a mech-
ax}n‘n and it's high time that something be done at the federal

“The precautions for [the judges’] responsibility dre comprised in
the article respecting impeachments They are lable to be im-
peached for malconduct by the House of Representatives and
tried by the Senate; and, if convicted, may be dismissed from
office and disqualified for holding any other .

The want of a prouvision for removing the judges on account of
inability has been a subject of complaint. But all considerate men
will be sensible that such a provision would either not be practiced
upon or would be more liable to abuse than calculated to answer
any good purpose. The mensuration of the foculties of the mind
has, I befieve, no place in the catalogue of known arts. An attempt
toﬁxtheboundatybeﬂveen!heregiomofabiﬁtyandinabl_]hy
would much oftener give scope to personal and party attachments
and enmities than advance the interests of justice or the public

good Alexander Hamilton, FEDERALIST #79

Gerald Gunther: Because it is the most important and least
understood facet of the process by which we justify and con-
trol the power of the courts, | want to stress the point that
judicial accountability depends almost entirely on self-
restraint. The fox, if you will, is in charge of the chicken
coop The essence of this self-policing concept lies in what
Hamilton referred to as a judge’s responsibility to exercise
“judgment” more than “will ” That is, we properly®expect
judges to give reasons for what they do and, moreover, to tie

-such explanations of their decisions to the Constitution.

“It can be of no weight to say that the courts may substitute
their own pleasure to the constitutional intentions of the legisla-
ture This might as well happen in the case of two contradictory
statutes, or . in every adjudication upon any single statute The *

- courts must declare the sense of the law, and if they should be
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The problem is,
they don’t always
do so

The quality of the
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disposed to exercise WILL ,instead of JUDGMENT, the conse-
quence would equally be the substitution of therr pleasure to that
of the legisiative body The observanon, if it proved anything,
umuldprovethatﬂmoughttobeno;udgescﬁsﬁnczfmmﬂmt

body "’ Alexender Harmion, FEDERALIST #78

Now the problem with this process — one that emphati-
cally reflects the growth in judicial power that has taken place
since Hamilton's time — is that too many judges have come
to think that the mere act of putting on the gown gives them a
commission to be “Platonic Guardians,” as Learned Hand
once put it, who because of their exalted station do not have
to explain themselves For example, in the 1973 Roe v Wade
decision — which had the eflect of legalizing abortions —
Justice Blackmun, who wrote the opinion, simply recited at
length the medical history of abortion and tenuously tied that
10 a vague “personal privacy” interest Then, injury was
added to insult: with that precedent still reverberating loudly,,
throughout the country, the Court summarily affirmed a Vir-
gima statute prohibiting homosexuality. In these two cases
the Court not only failed to explain its actions adequately but
compounded the error by ruling in a grossly inconsistent
manner on related issues.

In short, since federal judges are not directly accountable
— they are appointed for life, not elected — they are obligated
in a way that neither a president nor a member of Congress is
to explain their actions, to be consistent in their pronounce-
ments and to keep sight of the fact that they, too, are fallible
While most (but by no means all) judges make some efforts to
explain their rulings, be aware of their limitations and so on,
that 1sn’t always enough. That's a point that we cannot over.

_look when we discuss judicial accountability

““To avoid an arbitrary discretion in the courts, it is indispensable
that they should be bound down by strict rules and precedents
which serve to define and point out their duty in every particular
case that comes before them . ” *
Alexander Hamilton, FEDERALIST #78

Alan Westin: | agree and disagree about the need to hold
Judges to a level of craftsmanship different from what we ex-
pect of those in the other two branches Judges generally
have adequate time for preparing their opinions It's reason-
able, thergfore, to expect their rulings to do more than ex-
press a decision, they ought to reflect a high degree of disci-
pline, logic and self-restraint. I begin to have problems with
this notion at that subtle point at which criticism of an opin-
ion begins to imply that the Court should not have tried to
resolve the 1ssue in the first place Oftentimes, the Court is
not simply engaged in an exercise in the construction of logic
but 1s, rather, involved in deciding an outcome that reflects
the “nghtness” of a political 1dea Whether or not the Roe v
Wade decision, for cxample, was well reasoned and/or well
written, to me, is less important than the fact that the out-
come and rule promulgated was thoroughly appropriate — it
was right for the times and it was right for the Court to have
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addressed it. Similarly, even though an entire issue of one of
our leading law reviews was devoted to cnticizing the “badly
reasoned basis” for the Nixon tapes decision, I believe it was
absolutely comrect. The issue, after all, was clear-cut — the
Presidcnt was defving an order to produce evidence — and
therefore the Court had no choce Lut to reguire its presenta-
tion in as conventent language as it could. If this sounds like
result-oriented jurisprudence, it should: that, as I indicated
earlier, is precisely what the Court is supposed to do in a
system such as ours. Given the long-lived expectation that
the Supreme Court is the prime voice in defining fundamental
rights, we should not confuse effectiveness of expression —
how well reasoned an opinion is — with the right and neces-
sity for the Court to be involved.

J. Skelly Wright: | have several comments Firstly, I agree
that until judges sit down and try to jusufy what they've de-
cided, they haven's done their job Secondly, at least some
judicial accountability is derived, however indirectly, from the
appomntment process Richard Nixon, for instance, quite lit-
erally campaigned against the Warren Court and when he was
elected made four appointments within a matter of a few years
that significantly altered its character. Similarly, President
Carter now faces a situation in which five Supreme Court jus-
tices will be 70 years old or more, so it's not at all unlikely
that he'll have a chance to fill some vacancies before his term
is out. In addition, there are some 135 vacancies — out of
approximately 550-600 — on the federal bench rsight now,
providing President Carter with yet another opportunity to
place his imprint on the judiciary.

Finally, while it has virtually become a cliche, it is nonethe-
less true that judges do indeed read the newspap2rs and are
well aware of election returns Speaking from years of per-
sonal experience, | can say that, with rare exceptions, judges
are bound to be influenced to some degree by what is going
on around them.

) .
Dick Howard: 1 wouldn't say that the judiciary responds to
election returns and the newspapers in a day-to-day sense.
Yet, I do think that judges at all levels are aware of and re-
sponsive to the climate of the age in which they live. For in-
stance, in & 1961 case, Hoyt v Florida, the Supreme Court
had to decide whether or not Florida could constitutionally
allow women to be excused from jury duty on grounds not
open to men. In upholding the Florida system, Justice Har-
lan, who wrote the opinion, observed that women do have
other duties — their families need them at home — that could
be used to justify their being excused. Fificen years later,
though, in Taylor v Louisiana, the Court struck down a simi-
lar Louisiana law There were technical differences between
these cases — the '61 decision was based on the 14th
Amendmen®\(equal protection” clause, while the ‘76 deci-
sion involved (e 6th Amendment right to trial by jury — but
when those differences are stripped away, what remains is
the obvious fact that in the latter instance the Court was sim-
ply keeping pace with the times. Sex discrimination, in brief,
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The least account-
able branch may,
also be the most

responsive

was not the issue in 1961 that it had becore by 1976.

Sophie Eilperin: Although the judiciary may be the branch
of government that 1s least directly accountable, it is the one
that is perhaps closest to us and our everyday problems. Un-
like many officials in the other two branches, judges quite
literally have to listen to the arguments being presented be-
fore them In this sense, judges are directly in touch with
people’s problems and concerns and are in a unique position
to be able to do something about them Perhaps, then, the
question we ought to raise is not how accountable the
Judiciary 1§ but how responsiwe it 1s. To the extent that the
judicial system 1s responsive to the needs of the people, the
problem of accountability would appear to be correspondingly
less relevant.

Geoff Gallas: That generalization moves me to add one
critcally important point. it is not just the judges who have to
be accountable if judicial power is to be controlled Aside
from the judges, the judicial branch includes administrative,
technical and other support staff who in one way or another
can and do have an enormous impact on the judicial process,
and whose role, therefore, should be an integral part of any
examination of the question of judicial accountability

Alan Westin: A few additional factors that help to make the
Judiciary accountable ought to be mentioned.

0O A judge's deliberations are very much affected by the pos-
sibility that a decision might be defied, evaded or overturned
— factors which, given the judiciary’s high concern that its
decisions be respected, constitute subtle but important

. checks on judicial power.

The judictal system
has becen as ac-
countable as we
need it to be

O State legisldtures and Congress can rewnte a given law in
reaction to a judicial ruling based on statutpry mterpretation,
effectively overcoming it by finding other ways to accomplish
whatever purpose was originally intended

U Some degree of restraint on the power of the judicial sys-
tem can be brought about via budgetary controls and execu-
tive prerogatives If the courts, for instance, don't have
enough staff with which to conduct their affairs or if mar-
shalls will not execute their directives, their activity may be
commensurately reduced.

“A legislature, wihout exceeding its province, cannot reverse a
determination once made in a particular case, though it may pre-
scribe @ new rule for future cases This is the principle and tt
applies in all its consequences, exactly in the same manner and
extent. to the State govemments, as to the national govem.

ment. ' Alexander Hamilton, FEDERALIST #81

One last point. on balance, our judicial system has been
and remains as democratic and accountable as we need it to
be This conclusion is sgpported by recent studies showing
that a Supreme Court decision that runs counter to public
opinion will at worst have a delaying eflect. It might hold back
a movement or idea for a few vears or 50, but it will rarely, if
ever, totally veto the political forces at work in our country at
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\Accountabﬂlty isn't

possible when

people don’t un-
derstarrd how the

Jjudicial system
works

Will the “sunshine”

ERIC
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concept help?

any given time There are too many fogmal and informal
mechanisms by which the judicial process can be checked for
anyone to conclude that the courts are ruled by a group of
bionic men and women whose powers are virtually limitless

Lyle Denniston: A major obstacle to judicial accountability 15
that too many Americans don't undgrstand how the judicial
system works To put it another way, the judiciary has be-
come the absolute captive of the professionals. who feel that
the public has a nght to know only the result of judicial deci-
sion making, not the process by which that result 1s achieved

Tuke the Roe v Wade decision, for mstance That case at
first went the other way — in the preceding term the Court
voted to sustain the anti-abortion statutes in Texas and Geor-
gia Only after Justice Blackmun spent six weeks dunng the
summer recess at the Mayo Climc Medical Librarv research-
g the medical lore and ethics of the abortion queston, did
he become convinced that a doetor has the right to advise a
woman that she can choose to have one If one reads his
opmon carefully, it becomes clear that the argument he used
o Justify the Court’s decision was little more than a judicial
afterthought to make respectable his underlying deference to
medical judgment. In effect, the Court’s decision in Roe v.
Wade was more a matter of personal ethics than of sound
constitutional interpretation

I agree wholeheartedly, therefore, that if judges are to be
held accountable they nmmust explain the reasons upon which
they have based their decisions and tie those reasons to the
Constitusion But I would go even further not only should
decisions be made available to the public in an ntelligible
form but the process through which they were arrived-at
should be opened up more than it now is We should be able,
for example, to see the draft opimons in a case There 1s
nothing wrong with exposirig to public view the fact that at a
certain point a judge felt differently about a matter than he or
she did ultimately, as was the case in Roe v. Wade

In sum, as we talk about an accountable judiciary we have
to keep uppermost in our minds that the ultimate authority in
our constitutional system resides i the people If the Su-
preme Court and the courts in general don't make sense to
the ordinary citizen, then they are simply not exercising their
powers properly To me, 1t 1s sad that the only branch of the
federal government that persists 1n resisting the “sunshine”
concept s the judiciary

Gerald Gunther: I'm of two minds on this point. To the ex-
tent that judges behave like politiciairs — being influenced by
constitutionally illegitimate factors — I favor any person or
process that exposes them But to the degree that they do

what they ought 1 do — explain and justfy their decisions — - °

I become much more cautious We have to be careful not to
throw the baby out with the bathwater; there is a vitally im-
portant dimension of the deliherative process that should not
he entirely open to public view [ think, for instance, that a
“Woodward and Bemstein™ approach — who had what for
breakfust, who wrote which nasty note to whom, and so forth
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— would do more harm than good to the ideal of careful

internal deliberation -that the judicial proceéss strives to

realize Still, more should and can be done to inform the pub-

lic about judges, the courts and judicial decisions To go back
to my earlier point, I particularly favor putting to the test of

. public scrutiny the reasons judges give for their rulings. I
think that focusing the accountability process on this point
would most effectively serve the public interest.

<

s

The Appointment Process:
Will “Merit” Selection And/Or
“Affirmative Action” Help?

“The President is ‘to nominate, and, by and with the advice and
consent of the Senate, to appoint ambassadors, other public
ministers and censuls, judges of the Supreme Court, and all other
officers of the United States whose appointments are not other-
wise provided for in the Constitution But the Congress may by
law vest the appointment of such inferior officers as they think
proper in the President alone, or in the courts of law, or in the

hedds of departments'. Alexander Hamitton, FEDERALIST #76

Dot Ridings: As we discuss judicial accountability, the point
that troubles me most is the degree to which the appointment
process has become politicized in recent years. What particu-
larly concerns me is the impact that partisan political consid-
crations may be having on the quality of Supreme Court jus-
* tices — the Carswell'and Haynesworth nominations by Pres-
. ident Nixon readily come to mind — and gther judges who
are being appointed to the federal bench. In short. I doubt the
adequacy of the present system of judicial selection and.
would like to hear what the panelists think about this point.

Robert H. Hall: I quite agree that the present appdintment
process leaves a great deal to be desired. We still have not
achieved the kind of system — selection of judges on the
basis of merit via a nonpolitical procedure — that I believe
Hamilton had in mind in FEDERALIST Number 78 when he
said that there would “be but few men in the society who will
have sufficient skill in the laws to qualify them for the sta-
tions of judges . [And] the number must be still smaller of .
those who unite the requisite integrity with the requisite
knowledge.” We continue to choose federal judges by a heav-
ily political process that is grounded in anachronistic notions
of party “courtesy” and patronage.

How might a properly constituted merit system work? The

Merit selection of American Bar Association does now have a merit procedure,

but it reviews prospective judges after they've been nomina-
ted I envision a system based on a nominating commission
that would seek out the most qualified- persons, then reduce
the number of candidates for a given vacancy down to three to
“five individuals, from among whom the President would
select the nominee At the circuit court level the nominating
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commission might consist of some members appointed by

the President, a number recommended by the U S. senators «

involved with that circuit court, some laypersons and

ers,
Significant benefits might accrue from suych amr arrange-
ment. Firstly, under present procedures-the most qualified

people aren’t necessarily included in the list of those being -

considered; under the merit selection method, this would be
much less likely to occur. Secondly, a merit procedure would

_help to get political debtors off the hook. That 1s a governor

or senator, who 1s approached by an unqualified person to
whom he or she is politically indebted can sunply say, “I'd
really like to be able to help you, but I just can’t fight this
commission that’s been set up to screen.the applicants.” A
merit procedure would go a long way, on these_two scores
alone, toward depoliticizing the selection of federal judges and
would move us closer to the high standards of judicial quality
and integrity that .Hamilton wrote about in THE
FEDERALIST PAPERS so long ago

Merit selection of Geoff Gallas: I'm not sure that a merit selection system is
Judges: the con either necessaty or desirable. As to necessity, recent studies
view in some states that have a merit system in operation have

We need to assure
that judges come
to the bench
independent and
remain so

-

uncovered no empirical evidence that it gives us better judges
than any other method — and that, after all, is what we're
after Moreover, traditions 1i# senatorial courtesy in federal
appointments not as important as they may have been at
one time The ent of Justicdl for example,” already
undercuts the effects of such vestiges of the past by screening
prospective federal judges in face-to-face interviews.

As for the desirability of having a merit system, such pro-
posals tend to foster unrealistic images and expectations. On
the one hand is the image of the sinoke-filled room types — a
Mayor Daley and his cronies sitting around figuring out who
is the most “loyal” among those who might be considered.
On the other side, wé conjure up the image of the totally dis-

passionate, objective commission made up of people whose '

goals are entirely altruistic. Neither extreme matches real life.
The crux of the appointment process lies not in the way
judges are selected but, rather, in trying to assure that they
come onto the bench independent and are able to remain so
throughout their tenure. Thus, to a great degree, the qualjty
of judges will depend on such considerations as how much
they're paid, how well trained they are and a host of mundane
but highly important ways in which their personal and pro-
fessional relationships can be mamged.so as to encourage
Jjudicial integrity
“NEXT to permanency in office, nathing can contribute more to
the ingependence of the judges than a fixed provision for their
support. . In the general course of human nature, a power over
a man’s subsistence amounts to a power over his will ”

Alexander Hamilton, FEDERALIST #79

Judith Head: This discussion of how to get the best judges
makes me wonder about what role the principle of “affirma-
tive action” ought to play in the appointment prpcess?
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Geoﬂ' Gallas: I'm not sure that affirmative actic;n will have

any pronouriced effect on the judicial process. Recent studies -
of decisions made by black and women judges found little djf-
ference between them and those rendered by their colleagues

" on the bench. There is nothing, in other words, to suggest

that a black or female judge will necessarily represent the

. interests of their respective constituencies more effectively

than other judges do.

Moreover, if the main goal is to get the best people on the
bench, then I'd be comfortable with affirmative action only if
it were to remain one among many different criteria used in
jadiP! selection. To my way of thinking, nominating a
woman to be a jadge primarily on the basis of her gender, or a
black primarily because of his er fier skin color, will help us
get rreither better judges nor a better brand of justice.

Dick Howard: Part of the difficulty in trying to deal with this
question of affirmative action is that in recent times we've
been subjected to an overdose of behaviorism, which errone-
ously implies that gccumulating data —= merely knowing

- enough about a‘ju will enable one to predict what he or

she will do. Justice is Brandeis, for instance, was a cor-
poration lawyer. yet when he was apptinted to the Supreme
Court he was one of those in the forefront of getting the

. courts off the back of government so that it could gét on with

the work of regulating big business .

If offe wants to talk about putting more blacks, women,
chicanos or members of other specific ethnic or racial groups
on the Supreme Court or the lower federal bench. I think the
argument in support of this idea.ought to be framed in largely
nonbehaviodet terms. That is, if particular groups of people
have w0 live widjla,agiven bodw‘of judicial rulings, will it be
helpful if they kdfow that individuals like tliemselves shared in
making those decisions?, If the answer is yes, then perhaps
affirmative action ought to be included as a critérion in the
selection process. [ think & line has to be drawn, however,

- when arguments in favor of affirmative action are couched in

. terms that imply that the quality of judicial opinions will be

* made . - , ) -

improved or become more representative simply because a-
,member of one's own ethnig or racial group is a judge. This

" approach, in my opinion, is at best misconceived and at worst *

untensble. All in all, [ rathér agree with Geoff Gallas that the
case for affirmative action in choosing judges has not been

-




: ~ 'The Judiciary

: Anq;,’l‘he Futnre:
| Promise,
Contradictions
. AAnd Change

Having weighed the questions of judicial power, independ-
ence and accountability, the papelists topped off the day’s
- discussion\with an exchange of 1deas about the future This
d . dialog began with some specific recommendations that went
' to the heart of the issue of the relationship between the fed-
eral and state court systems The give and take then turmed
. more philosophical, focusing on a series of interrelated ques-
: tuons' What can the courts do? What should they do? What are
they likely t6 do? The discussion wound to.a close avith the
. * panelists debating the efficacy of certain reforms that are often
} mentioned in attempts to define and clanfy the future rolé of
- the judicial branch

i {What of] the situquon of the State courts in tegard to those
. " causes which are to be submitted to federal jurisdiction? Is this to
.—\] ' be exclusive, or are those courts to possess a concurrent jurisdic-
tion? If the latter, in what relation will they.stand to the national
tribunals ? T
. When we consider the State govemments and the national :
. . go:)emments as they truly are, in the light of kindred systems,
’ . and as pans of ONE WHOLE, the inference seems to be conclu-
' » sive that the State’courts would have a concurrent jurisdiction in .
all cases arising under the laws of the Union where it was not
expresslp prohibited "’ .
Alexander Hamiiton, Fé)ERAUST #82

. Robert H. Hall: The time has come for a reappraisal to de-
. termine how, workable and efficient our dual count system
now Is and how workable and cfficient it is likely to remain.
. In my judgmc!m there is too much Cuncurrcntjuﬁadicticm in
. ) our federal and state courts, with resultant lng}ams Habeas
corpus cases are onedyoublesome example * State” prisoners -
bring thousands of suits to federul counts each yeur petition-
- . ‘v

. *Cases rt.;aultjng from suits brought in federul counts in behalf of state
s prisoriers who feel thagey are being illegally detained or have been’ -
! o \ imprigoned in violation®of their constitutional rights v

1 4
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ing for release Since less than one percent of these are suc-

" cessful, I see no reason why habegs cases shouldn't be left

more completely to the state judiciaries.
. ]

* “The power of constituting inferior [fedeml]‘couns is evidently

calculated to obviate the necessity of having recourse to the Su-
preme Court in every case of federal cognizmpnce. It is intended to
enable the national governmentto institute or authorize, in each

. State or district of the United States, a tribunal comipetent to the

determination of matters of'national jurisdiction within its fimits
But why, tt is asked, might not the same purpose have been
accomphshed by the instrimentality of the State courts?. This ad-
mits of different answers. . . State judges, hoiding their .offices
during pleasure, or from year to vear, will be too little independ-

* ent to be relied upon for an inflexible execution of the national

. The need. for
Judicial review may
be decreasing

lows.”

4

» L4 3
Lyle Denniston: I, too, believe that the time has come to
revitalize our state judicial systems. [ foresee this happening
in the context of a broader process already underway, which
18 shifting power and-responsibility from the federal level to
the state and Idcal levels. ’ -

Moreovér, I think an ideolqgical realignment has begun to
take place, the effect of which will be to continue this trend.
For instance, within the next generation or so, the erosion of
the bases of support for the Republican Partynay have gore
so far that it will have to close up shop Iniits place, however,
it'1s likely that a new “conservative” party will emerge — con-

. AlexanderHamilton, FEDERALIST #81

- sisting of former GOP members and ideologically estranged
" Democrats — one that will adhere more strictly to the princi- |

ple of decentralized government.

Finally, 1 belleve that-whiat might be called @ “delegaliza- ~

tion” of our progeeses of conflict resolution is occurring The
peuple of this country have gotten to the point where they’re
beginning to agree with William Shakespeare that when the
revolution comes the first thing to do is get rid of the lawyers
I detect a growing feeling among many Americans that the
use of the legal process 1o order the human condition has
simply gone too far Since it's the federal government that has
become so closely ideggified with this tendency, it is safe to
assume that delegalization Wwill be tied to greater sgate-.and
local involvement, Especially as nonlegal alt®rnative ‘proce-
dures for resolving contflict are developed. . .

J. Skelli' Wright: In the third c&ntulig Qar republic, [ see a
maturing process setting in, we are ming a more sophis-
ticated pedble and nation. One effect of this maturing process

on the judicial branch, which stands out_ above all of the -

others, is the paradoxical possibility that the need for and
¢xercise. of judicial review will diminish As 'we become more
aglepit, for example, in handling the decisions of the Supreme
Conprt — ag expounded in detail by the lower federal and state
counts — the chance that Congress and/or the state legisla-
tures will pass laws that might run into a constitutional bar-
rer of some kind will decrease correspondingly I'm anticipat-
thg that this maturing process will ultimately make federul-

25
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bered that at one time, this power was looked upon as bemg
oo ) essential that the foundmg fathers had it spelled out 1n the v
; first Judiciary Act of 1789. It's because state courts have be-
N come accustomed, undér this discipline, to protecting all
+ liugants, lirrespective of where they come from, that we are
able to umsxder its abolition

v “ in gger to have the inviolable maintenance of that equahty

of pnuileges and tmmunities to which the citizens of the Union will

be entitied, \the national judiciary ought to preside in all cases in*
which one State or its citzens are opposed to another State or its

* citizens To isecure the full effect of so fundamental a prouision

. * against all edasion and subterfuge, 1t is necessary that its construc-

tion should be committed to that tribunal which, having no local
attactiments,! will be likely to be impartial between the different. =
States and their atizens and which, owing its offical existence to

the Union, wjil never béikely to feel any bias nauspicious to the

principles on hich 1t is founded "' «
. Alexander Harmilton, FEDERALIST #80

. r: I'd like to attach one or two important qual-
) C fications to|.Judge Wright's observations on the maturing
J&:mk this process will also bring some rec-

There are limite'to ogmition by judgestand the courts that thete are limits to what /

»  what the courts they can anft should do to resolve soci t) s problems Too L
can and should do many Amerkans Have excessive expectations about what the
fo do and undér what circumstances they ought
s d to We will be more mature, then, to the ¢xtent
. : that we b%:')mc more willing to look to the states and the -

.

. ‘£, other branthes of government_ to sglve our most basic and,
: . ' persistent jproblems
> Secondf when I hear people say - that (,ungresq can be relicd
upon to get more into the act or that more pqwer will be re’
. tumned t¢f the states I become wary There is often some hy-
t pocrisy fnvolved in such assertions, which often turn out to
- - mean that we'll lef the political process and the states solve
problends if — dnd only if — t.he% come dut with, t.hc results
ve wagt An important facet of this’ maturing process, there-
fore, will haye to be a'recognition that Congress and the ‘
. ) states must be.allowed to fail as well as succeed

.
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Judicial reforms
should not
interfere with the
courts’
fundamental
purposc

More of us will
,seek access to the
courts, but fewer
will get it

A more-is-better

$ approach won't
necessarily

. improvce the
‘. Judicial system
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As for the 1ssue of change and the future of our judicial
system, I will not shock you if I offer a deadedly eonservauve
message The current talk about increased staff, admimstra-
tive reform and overall unkenng with the structure of the Su-
preme Court leaves me profoundly cold To the extent that
Chief Justce Burger 1s spending time on the adminstration
of jusuce and count admistration, he must be diverung him-
sell from what [ sull consider to be the fundamental Job of any
Supreme Court justice — to pay ‘strict attention to the cases
before him and to the opimons being wntten® in deciding
them .Judges, I repeat, must make decisions and give
adequate reasons for them That 1s their fundamental pur-
pose, and any proposed “reform” 'must be most carefully
weighed 1n terms of how 1t will strengthen or weaken this
essential judicial pnnciple

Dick Howard: I'd like to_make a subtle distnction regarding
Judge Wnght's asSertion that a more sophistcated, mature
society will make judicial review less necessary I foresee .
morg people wanting access to the courts and judicial review
but fewer getting 1t Assuming that the pomnts of contact be-
tween citzens and government will be increasing on both the
state and federal level, the opportunities for peovple to com-
plain about how government has mustreated them, when 1t
fals to meet their needs, will be muluplied There's a corre-
sponding hkelihood that people wall increasingly want to_go to
court. I don't think, for instance, that the trend toward publhc
ifterest hugaton is going to recede People will continue to
seck Judicial redress for the kind of broad social 1ssues that
those cases embody Onethe other hand, I think this growing
demand for judicial review will be ¢ounterbalanced by a Su-
preme Court that has already begun to practice its o%n par-
tucular brand of judicial restraint. Unless there's a dramatic
change in s composition 1n the infhediate years ahead, the
Burger Count 1s likely to build on recent decisions that have
had the effect of making 1t harder for the average pegson to
gan access to the courts :

As for insututonal changes, 1 share some of Professor
Gunther's skepuasm about mistrative tinkenng For -

- stance, while the proposal for a national count of appeals

might not seen to be a bdd 1dea on its face, Idon't see how 1t
can fulfill ts proponents' expectatons [ am not convirfeed
that having one more tier of courts will get nfore cases settled
more justly or more speedily. than now In brief, the more-is-
better approach o improving our judicial systemn must be ap-
proached with great caution - Ve

Thomas Railsback: I'd il to uck off a few of the more im-

portant actons regarding %}mimm‘_v that | thimk€ongress

15 hikely to congider in the near future

L) Now that there 15 aadempcratic President and a Demo-

cratic Congress [ think we'll see a speedy énd to the drasuc

shortage 1in thnumbee of judges Pedbaps as many gs 150

additonal fedend judges will be appointed?™ )

0 We are going to take up'the quesdtion of abolishing divervity
M ~ .t

L
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fongress will be )unsdxcmm as well as the idea of an intermedchate court of
‘considering some appeals
changes (] [ would fervently hope fat we will do something about the
dispanty between the sentences state and federal courts mete
out in cnminal cases
O Congress will soon have to reconsider the so-called
“Speedy Tral Act,” which, however well intended, has ac-
complished 1ts objective of expediing the handling of criminal

cases at the expense of greatly slowing down the judicial °

process 1n other areas, notably, civil hugaton .

O I think we will be considenng the 1dea of a dﬁabxlm tribu-
nal — some body empowered to decide if a judge has become
disabled or for some other reason ought to be mandatorily
reured

“The constitution of New York, to avoid mvestigations that must

forever be vague and dangerous, has taken a particular age as the

- cntenon of mubility No man can be a judge beyond sty | be-

lieve there are few at present who do not disapprove of this pro-

uision There is no station in relation to which it 1s less proper than

. to that of a judge The deliberating and companng faculties gen-

erally preserve their strength much beyond that penod in men

who survive # [Thus,]  the dismission of men from stations

in which they have served thewr country long and usefully, on

. which they depend for subsistence, and from which it uill be too

‘ _ - late to resort to any other occupatiorr for a hvelihood, ought to

have some better apology to humanity than is to be found in the
. imaginary danger of a superannuated bench "’

Alexander Harmiten. FEDERALIST #79

In c«mclusum. let me add just one more pont. I think

.. S on balance our_judicial system has been most effective™and
' responsive to our neegs Indeed, I must admit with some
) chagnn that the growth of judicial power has often been a

direct consequence of the facuum caused by legislative

N apathy, fear anq/or inacuon [ hope, then, that the'measures

mentioned ab(%., and others that Congress may soon con-

sider, will be sfeps toward restoning a more healthy balance

between the legislative and judicial branches, without affect-

- mg the latter's most 1gportant attnbute, 1ts “independent”

charactef

“It may in the last place be observed that the supposed dangg_r of
Judictary encroachments on the legislative authonty which has
en upon many occasions reiterated is in reality a phantom Par-
- ticular misconstructions and contraventions of the will of the legis-
lature ma now and then happen. but they can never be so ex-
. tenswe as to amount to an inconvenience, or in any senstble de-
) gree to affect the-order of the political system This may be in-
femred with centainty from the general nature of the judicial poiver.
from the objects to which it relates, from the manner in which it is
exercised. from its comparative weakness, and from its total inca-
pactty to support its usurpations by force And the inference is
greatly fortified by the gonsideration of the important constity-
. - tional check which the power of insttuting impeachments in one
) pant of the legislative body. and of determining upon them in the

/ , ’ .
-
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other, would gwe to that body upon the members of the judicial
department "’

Alexander Harmilton, FEDERALIST #81

.

We need some new Alan Westin: Before getung down topspecifics, I want to em-
judicial structures phasize one point I don’t believEsthat we are going to or’
and mechanisms should rewnte the Consttution as far as the judicial branch 1s
concerned [ do think, however, that a number of less drasuc

measures are wqrth considering. .
0 We fieed a specific cournt of science and technology, one
comparable 1n power ‘and functuons to the Court of Military
Appeals or the Tax Court, because exisung judicial insti-
tutions cannot cope with the extremely complex problems of
our nterconnected technological society This intermediate
court — whose output, like the others cited, would besubject
to review by the Supreme Court — would be presided over by
Judges with sufficient breadth of background and experience
. to develop a working knowledge of areas ranging from
biochemistry to nuclear technology, while not necessarily
being specialists in their own nght. Such a court would be
staffed six-deep with experts to admse 1t, expertg whose opin.
ions would be subject to the adversary process in order to
avoud the prtfalls of therr role involving secret whispenngs in

. the judges' ears,

T We need to address the problems of our ‘cnminal justice
system in a total systems manner In our gruminal justce sys-
tem — a system that includes pohice, prosecutors, prison
admmstrators and probation officials, as well as judges and
ccourt staffs — the courts are the weakest link. In recent
years, through such federal agencies as the Law Enfércement
Assistance Adnmhimistration, we've been trving to shore up the

S e e - camunal yustuce svstem -But the emphasis-of this-vast infu-

s1on of federal money has been on the applcation of space-
age technology to law enforcement, some upgrading of
pnsons and the probation process and so forth Whére em-
phasis has been lacking, therefore, has been at the adminis-
trauve level — everything from staffing and running the
counts t reforming the ¢cnminal code and so on Recent ex-
perence suggests that of we allocate resources to improve the
performance of one part of the system without similarly trving
to strengthen the others, the total effect will be greatly di-
mmshed ]
I We need some pew mechamsms to bring the judicial proc-
ess closer to people and thew problems The system is serv-
ing the well-to-do and the very poor (who are provided for via
public defender systems and the like) furly well But for the
average Amencan, gomg to count has become too awesome,
, oo gostdy and-or too ume concuming As a resudlt. the need
for cheaper, faster, more accessible ways to adjudicate dis-
putes, particularly i avil cases, has become imgreasingly ur-
gent . N

Sophic Eilperin: While 1 realize that Profeseor Westin's idea
of 4 count of saence and, technology - reflects the reahty of
20th-centuny eircumstances, T am not ven cathusiastig

'
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about it Creating new institutions to handle new problems’
has not been very successful during the last decade or s —
perhaps because in an era of inflation, no insutution, much
less a new one, ever seems to have enough money or re-
sourceg Certanly, I don't have a better idea about how to
handle the legal ramifications of 20th-cegtury science and
technology issues, but I still think we should be able to work
them out through existing institutions, rather than by estab-
lishing new ones. . {

Secondly, I was reassured to hear Congressman Railsback
disagree with my earlier remark suggesung that the courts are
not dangerous enough [ say reassured because, if Congress

If Congress curbs ¢igelps to put limits on the executive branch, the interven-

the executive, the

nist role of the courts will not be as necessary as it has

o burden on the been in recent imes I'm not trying to overs:mphf_v the hard
courts will be choices that will have to be made before such restnctions can
reduced be effected Nonetheless, I believe that to the extent that the

The genlus of our
constitutionml
system — the
judiciary can be

headed in opposite,

directions at the
same time

I

;El{llC

Aruitoxt provided by Eic:
»

varieus departments and agencies of the executive branch are
kept withun legislatively prescribed limits, the burden ontour
courts will be reduced correspondingly

To summarize my attitude toward our judicial system and
hopes for its future I want it to remain “independent” enough
to be able to think about and act on the important 1ssues.,As
Justice Robert Jackson put it, “It is difficult to see how the
provisions of a 150-year-old written document can have
much vitality if there is not some permanent institution to
translate them into current commands and to see to therr
contemporary application ™ e

Geoff Gallas: What I find most fascinating and reassuring
about our judicial system is that it is presently being pushed
and pulled i& two opposite directions In a spate of recent
decisions, the Supreme Court has made it clear that 1t 15 try- .
ing to figure out how to reinvigorate the state courts and take
power away from the federal judiciary Yet, there seems to be
a host of pressures 1n our society pushing us toward the very
kind of centrahzed judicial system that the Burger Court ap-
pears iritent on eliminating For instance, because we have
become so mobile — we're told that, on the average, Ameri-
<ans move gnce every five years — we're seeing a-lot of sup-
port for a more uniform national court system, we find it hard
to live with the inconsistencies in the judicial process from
state to state ‘

While this paradoxical situation, which finds the judiciary
simultancously headed in opposite directions, is significant 1n
its own right, there’s an even more impottant peint that it
underscores That 1s, it is the very genius of oy constitu-
tional system that we can accommodate these contradictory
forces without getting into too much trouble This constitu-
tonally derived ability to reconcile such, conflicts and con-
tradictions tells us a lot about how and whs we have come as
fur as we have and how much promise our third century of
existence holds ) .
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In Conclusion:
Questions For
Further Discussion

Historical Perspectives: -
'From Judicial Review
To Judicial “Supremacy”

Federalist v. Antifederalist: Who Was Right — Brutus, Publius,
Neither, Both? =

According to the letters of “Brutus,” the antifederalists were afraid that judicial
power would become uncontrollable Hamilton and some other federalists, on the

other hand, saw it as an essential check on the democratic process Over the long -
run, has either of these views proven more accurate?

The Courts: How “Political” Are They?

What is your reaction ta the statement that the actions of the courts are an intrin-
sic part of the political process and, as such, are necessarily involved in “the
essental question of who gets what in the distribution of society’s opportunities
and benefits™ If this 1s true, how do you feel about this facet of our ¢onstitutional
system”

The Growth of Judicial Power: How, Why and What Effect?

"How has the nature of judicial power changed since 17897 Have these changes
reflectéd shifts in our concepton of what the proper role of government can and
should be? Are there limits beyond which judicial activity ought not to be permit-
ted” If so. what are they and what can be done to keep judges and courts from
exceeding them?? / -

The “Independent” Judiciary:
How Accountable Is 1t? -

“Independence™.and Accountability: A Contradiction in Terms?

To 'what extent are the concepts of judicial independence and accountability
mutually exclusive” What 18 your reaction to the argument that it 15 no longer
appropriate to rely primarily on self-restraint for judicial accountability — to trust
that judges will exercise “JUDGMENT™ more than “WILL™ las the principle of
life tenure for federd judges become more of a liability than an asset? ,
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The Judicial System: “As Democratic and Accountable As We Need It to Be™

The panebists differed sharply about whether the judiciany ought to be made more
accountable. and even moreso on specific reform measures that have been pro-
posed i this regard Where do you stand on this quesuon” What effect, if any,
might such wdeas as ment selection, affirmative action and greater openness m
Judicial decision making have? Do you have any other recommendations related to
Judicial ac countabihiy

Is the Least Accﬁ)unmble Branch Also‘the Most Responsive?

What 15 your response to the statement that “although the judician may be the

v brunch of goverument that is Jeast directly accountabie, it 1 the one that 1s
perhaps closest to us and our evenday problems™ Do vou agree that “perhaps the
queston we ought to {be rasing] 1s not how accountable the judiciary 15, but how
responsive 1t 157 What do you think of the concept of “result-onented junspru-
dence”™ — the noton that the “appropnateness” of a court decision 1s more impor-
tant than its basts i reason” *

The Judﬁgiary And The Future:

Proutise, Contradictions And
In your judgment, has the ume come to revitalize our state judicianes? In what
ways could this be done” What effect do you think this might have on judicial

prospects, generally”? Can state court systems be counted on to be any more or
less actvist than therr federal counterpants?

What do you think of the idea that any future judicial role will depend to a great

extent on what Congress and the Executive are doing? If government acuvity ch-
mumshes, would this mean that judicial acuvity would decrease correspondingly”? .
Or, having become the arbiter of the powers of all organs of government, must the

micrany alway s play g broad. ongomg role m our constitutional system?

What measures would you recommend to improve the overall performance of the
Judicial system?’ For instance, do you thik that more’ federal judges or special
courts, such as a court of science and technology, are needed? Should access to
*the judicidl process e expanded or restncted” Should greater emphasis be placed
on seckmg out nonlogal means o resolve conflict? And, will the effect of vour
wdeas tend to curh or expand the role of judicial power and influence? -
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The Constitution of the United States, especially Article I11, sections 1 and 2, and

Article V1 . .

De Tocqueville, Alexis, Democracy in America, Richard D. Heflner (ed.), especially
- Part I, No 6, “Judicial Power in the United States, and Its Influence in Political

Society,” New American Library, Mentor paper, 81.75

Hamilton, Alexander; John Jay; and James Madison, THE FEDERALIST PA-

PERS, especially Numbers 78-82, introduction by Clinton Rossiter, New Ameri-

can Library, 1961, Mentor paper, 81.95

Jeffrey, William, Jr , “The Letters of Brutus — A Neglécted Element in the Ratifi-

cation Campaign of 1787-88,” especially Letters XI-XVI, University of Cincinnat

Law Review, Vol 40(1971), p 643.

- Secondary Sources

Abraham, ilenrv J , The Judical Process An Introductory Analysis of the Courts of

___the United St®tes, England and France, 3rd edition, Oxford University Press, 1975,
paper, 86 50 A comparative study of the judicial process — with special empha-
sis on the Supreme Court as a policy-making organ t analyzes and evaluates
the main institutions and procedures affecting the administration of justice.
Bickel, Alexander M , The Supreme Court and the Idea of Progress, Harper & Row,
1970, available in libranes A critical analysis of the decisions of the Warren
Court.
Cardozo, Benjamin, The Nature of the Judicial Process, Yale University Press,
1974, paper, 82 95 A concise account of the “conscious and unconscious proc-
esses” that judges undergo in rendering their decisions.
Lewis, Anthony, Gideon’s Trumpet, Random House, 1964, Vintage paper, 82.45.
A book written for the public describing how the Supreme Court decides a case
McCloskey, Robert G, The American Supreme Count, University of Chicago Press,
1960, paper. 83 95 An interpretation of the Supreme Court’s role in mederating
and justifyving the major political and economic changes in American his
Warren, Charles, The Supreme Court in United States History, 38 volumés, Little
Brown & Company, 1922, 820 00 Written from a strongly federalist point of view
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League of Women Voters Sources

The League of Women Voters Education Fund constantly publishes materials that
relate to the ideas discuseed in this pamphlet. The most recent is You and Your
National Govemment, 1977 (#273, 81 00) For further information consult the
free League of Women Voters' Catalog for Members and the Public { #126) or, con-
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Washingion, D C 20036 ’
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Introduction

The great question that confronts us so implacably is whether the Amencan Constitution

and American political principles, which have served us so well and have weathered so

many crises, can continue to function in the modemn world Is a constitutional mechanism

rooted in 17th century ideas of the relations of men to govemment and admurably hat
adapted to the simple needs of the 18th and early 19th centuries adequate to the -
importunate exigencies of the 20th—and of the 21st?

When Henry Steele Commager posed this question to members of the League of
Women Voters m 1974, the League took up the challenge. It has, after all, a
long-standing commitment to help citizens understand their government and be
involved in its workings With its companion organization, the League of Women
Voters Education Fund, it developed the Federabst Papers Reexamined project, to
help citizens probe for anfvers to this critical question .

Why THE FEDERALIST PAPERS? Well, what vehicle might better serve as the
point of departure for a broad public dialog on the Constitution than this serles—a
distinguished example of 18th-century political discourse and a significant part of
the ongoing debate over our constitutional system? What source could beffer
nourish an inquiry that asks What are our roots as a nation” Where are we goin
And how serviceable arz our democratic strictures and processes? j

Specifically, THE FEDERALIST PAPERS were a series of articles addressed “To
‘the People of the State of New York” by Alexander Hamilton, James Madison and
John Jay, writing up;ier the pseudonym “Publitis.” They appeared in various New
York City newspapers between October 1787 and August 1788 in response to the
vehement attacks that had been launched there against the proposed Constitution,
At issue was the question of whether or not the new Constitution adopted in
Philadelphia would be ratified by the requisite nine states—a process in which Ne
York's vote would be critical New York did finally ratify, but THE FEDERALIST
PAPERS remain important not because of their impact on this outcome—the ex-
tent of which is etill debated—but, rather, because in them, as George Washington
aptly pointed out, “are candidly and ably discussed the principles of freedom and
topics of government—which will be always interesting to mankind so long as they
shall be connected in civil society.™ -

The Semmnars: The foundation for this renewed public debate on American gov-
emment rested on a series of six seminars, sponsored by the League of Women
: Voters Educatioh Fund At each, a group of eight to ten “discussans”—a broad mix
. of historians, journglists, lawyers, political scientists and public officiala--spent the
day in a fee-wheeling, informal dialog. League “participants” served as citizen
representatives. pressing the discussants to clarify their statements, to define terms
™ for gonapecialists and to el‘mw on points of special interest.

The. Pamphlet: This pamphlet—the sixth and final pr;)ject publication— ’

*As quoted by Clinton Rosalter in his introduction to THE FEDERALIST PAPERS, Mentor

paperback ;dlﬂqn. pp vii-viti . : ‘
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summarizes the ‘main themes that emerged at the semindr on federahsm, which
took place in Denver in April 1977 It presents edited seminar dialog (interspersed
with a minimum of narrauve text), selected passages from THE FEDERALIST
PAPERS, questions for further discussion and a hst of suggested_readings The
pamphlet serves two purposes: 1t is a way to share the seminar discussion with
League mémbers and other citizens and it provides the spnngboard for the pubhc
discussion this project is attemptmg to pmmote \

The Seminar on the Nature of American Federalism: The dlSCuSSI()ITt\)?g&n with

, a (isagreement over the ongins “of Amencan federalism 4 then revolved around a -
number of interrelatéd topics: Does federalism refer to a contractual relationship
amonpg governments, or to a structure of government” How do individuals relate to &
the federal system? “’hat are the effects of reglonalism, metropolitagism and sec-
tionalisp on Amencan federalism” And, finally, how “will the federal concept
change to:meet the needs of the American people n the 21st century? ‘

N

The Discussants: ~ -
James M Banner, Jr (profes8or of listory, Prninceton U 1ty) R
George £ Brown (beutenant governor of Colorado) : -

Damel J Elazar (frector, Center for, the Study of Federahsm Temple Unmiversity)

J Robert Hunter (acung federal msurance admimstrator, Federal Insurance Ad- -
ministration, Department of Housing and Urban Development) ‘
George Kennedy (professor of classscs, University of North Carolina) - '
Martin Kilson ( professor of government, Harvard Umv ersity) %

Robert P Knowles (former member ofghe Wisconsin State Senate, membcr US
Adwisory Commssion on Intergovernmental Relations)

Gladys Nodn Spellrfan (congresswoman, D-Maryland)

Rochglle Stanfield (staff correspondent, The National Journal)

League of Women Voters Participants:

Mary Ann Bradford (Kansas) Jean Anderson (national bopgd) M
Mary Hempleman (Montana)  Madelyn Bonsignore (national staff)

Beverly Housel (Nebraska) Janet Damtoft (national staff) |

Kathryn Lex (Wyoming) Betsy Dribben ( national staff)

Judy Lvke (Colorado) Judith Heimann (national board)

Mary Mech (Idaho) Harold B Lippman (project director)

Gina Rieke (Utah) Susan M Mogilnicki (project assistant)

Carol Toussaint ( project chairman-rhoderator)
Nan Waterman (national board) . - /
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American

.. Federalism

What is the nature of American federalism? fn that question

. lies one of the most difficult issues’associated\ith the found-

. , ing of the republic. Reflecting 18th-century po\tical realities,

. both the Constitution gnd THE FEDERALIST ERS leave

unclear whether the founding fathers meant to a national

or a federal government. Indeed, Publius argues that the'Con-
stitution provided for both. .

) = "The proposed Constitution, therefore; evep when tested by the

. . rules laid down by its antagonists, is, in strictness, neither a national

» " nor a federal Constitution, but a composition of both In its founda-

, tion 1, is fe(eml, not nationa}; in the sources from which the ordi-

. nary powers of the govemment gre drawn, it is partly federd! and

partly national, in the operation of these powers, it is national, not

federgl, in the extent of them, agqin, it is fedéral, not national: and,

. finally in the authoritative mode of introducing amendments, t is
neither wholly federal nor wholly national.”

James Madison, FEDERALIST #39 *

the founders tried to arrive at a consensus through language
: v . that had something for everyope. They blurred from the Yery
beginning the boundaries batween a strong national (central)
government, and a confederal system domingted by the several
S states. In the"Civil War both sides drew their theoretical Jjus-
tification from this very ambiguity. The North claimed that the
Union was indivisible because it was inextricably.tied to the
concept of a strong national go;'emment established by the
people, the South asserted that the states had made the Union
and therefore had the right to unmake it by seceding.

the surface of mariy of the issues bedevilling us today School
- desegregation, revenue sharing, welfare reform, energy sup-
N/ ply, land use the way opponents define ggach problems and
- the solutions they propose arg very mych grounded in how

they pergeive the relatiouships between the national govern-

-
, *THE FEDERALIST PAPERS passages cited Herein are not pre.
sented to support or contradict the dialog amidstwhich they have been
. placed but, rather, to {llustrate or amplhify the diskussion

The ambiguity was no accident. On this issue, as on others, -

[y

This duality, in fact and in perception, still ies'close beneath -
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ment and the states.

An effort to trace the development of these relationships.is
no sterile exercise. Some insight about the nature of American
federalism is essential o a fullef understanding-of the political
dialog that is the backdrop of American problem solving. What
were its origins? What did it si in the 18th century? What
does it mean today? I K

George Kennedy: Federa! capfe from the Latin foedus, which
means a league or agreemeny between sovereign states. It im-
plied a rather weak kind ¢9 confederation, such as those in
ancient Greece, some which were greatly admired by
Montesquieu and othdf influential 18th-ceatury political
thinkers. In for the Constitutional Convention,
Madison actually made a study of thése leagues. He concluded
they were prone to disintegrate more through the strength

the individual pdrts than through the growth of the central

‘gavernment’s powet. Armed with this lesson from the distant

past and having the failure of the Articles of Confederation
in their ginds, Madison and others at the Convention
argued steadfastly for a strong national government.

. "It must in truth be acknowledged that . . there are material im-

perfections in our national system and that something is necessary
to be done to rescue us from impending anarchy .. We may
indeed with propriety be said to have reached almost th® fast stage
of national hu n. There is scarcely anything that can wound
the pride or the character of an independent nation which
we do not experience. . . Do we owe debis to foreigners and to
our own citizens . . .? These remain without any proper or satisfac-
tory provision for their discharge Have we valuable temitories . . .
in the possession of a foreign power which, by expre#s stipulations,
ought dong since to have been surrendered? These are still retained
toﬂ'bgpmjmdkeofourintereds; not less than of our rights. Are we
in a condition to resent or to repel the aggression? We have neither
troops, nor treasury, nor government. ... Is commerce of im-
portance to national weakh? Ours is dthelowestpqhtofdeden-
sion. . This is thé melancholy situation to which we have been
brought by those very maxims ahd counsels whlch would now
deter us from adopting the proposed Constitution. .

Alexander Hamilkton, FEDERAUST #15

]

K}

Madison’s motes on the Convention'tand the language of the
Constitution iteelf make clear that a victory was won for na-
tional government over confederate government, though it was
disguised for practical political reasons. The best single sym-
bol of the victory of national government is the fact that the
Constitution opens with the ringing words, “We the people of
the United States . . ..” that is, the people as a whole.

The words fedeml and federalist in 1787-1788—and to some
extent through U.S. history since—have been, I venture’, more
rhetorical than politically precise terms: they have the advan-
tage of very litthe meaning. There is no better example of their
rhetorical use than THE FEDERALIST PAPERS themselves
which, it i8 well to remember, were intended to reassure the
doubtful about the strong central government proposed in the

Constitution. .It's worth noting, on the other hand, that some
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of ghe opponents of the Constitution also called themselves .
federalist, by way of demons their feelings against the
Constitution’s proposed national . d
This is not to deny that federal, survived in the Con-
stitutiod. The ‘powers of the states were integrated into the
power of the national government. At nearly every point some ‘\
language of escape from the centralizing thrust was provided.:
Sdll, #f youll allow some overstatement, we do got have a
federal system’ We have a national government, conveniently
called federal, jwith an unusually complex system of regional
and local semi-autonomy that som@what tempers the exercise
of power at the top. The unique character of our form of gov-
emment stems in pért from the fact that it grew out of a federal
urion, in part from the-fact that our state governments are

The mcan!ng of guaranteed by the Constitution, rather than being established
American :

W

bystam\teaﬂerthefact,asisthecnseinmos_tcounm. R

Daniel Elazar: Let me break in with some*comments in a
contrary digection. I think we have to remember that the
federalists saw federalism not as a Tmtter of governmental
structure but as a form of political relationship—principally, but
not exclustyely, between the natipnal government and the
states. They used the term federal to denote the relationship
between two layers or levels of government—the kind of rela-
tionship that has to do with the real meaning of the word
foedus in Latin, which is covenant, not league of states or
league of states with an overarching government.

The word federaksm first came into the English langdage in
the 17th century through the Puritan-Calviyist-Reformed trad-
ftion of Protestantism, which wag founded on a federal theol- -
ogy that was more than a simple matter of structure. It had to
do with the relatiofiships that are created when peoplg and
powers are bound B covenants an compacts and, therefore,
have to respect each othgr's integrity and adjust to one an-
other’s needs and ways. Significantly, of the, Americans who
belonged to a church in the latter part of the 18th century,
more than half were members of congregations that came out
of this theological mold. So, when the framers talked about the
relationships embadied in the concept of federalism, they were
talking to an audience that knew whiereof they spoke. i we
have come to think of federalism strictly as a structural matter,
then it woul be wise to reconsider the framers’ original sense
of it -

“The erection of a néw govemment, whatever care or wisdorn may
distinguish the work,/cannot fail to originate questions of intricacy
and nicety, and these may, In a particular ner, be expected to
flow from the establshment of a coggtitution founded upon the
total or partial incorporation of a number of distinct sovereignties.
‘Tis time only that can mature and perfect so compound a system,
can Aquidate the meaning of all the parts, and can ad{ud them to
each other in a harmonious ang consistent WHOLE *’ .

Alexander Harrikon, FEDERALIST $62
A - k

—

Rochelle Stanfield: Above all else, what came through to me
as [ reread THE FEDERALIST PAPERS wasa that they were
written by consummae politicians, masters of the art of the
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The name of the possible As Hamilton put it in FEDERALIST Number 16, “It

4 game was—and 1s vain to hope to guard against events too mighty for human
is—compromise foresight or precaution, and it*could be idle to object to a

- o government because it would not perform impossibilities.”

The federalists knew that to create a union out of that broad
. strip of land along the eastern seaboard would require a very

. difficult balancing act. This practical need for balance and
. compromise—the very soul of politice—is, in my opimeyi#he

major lesson o be draw:n from THE FEDERALIST PAPERS
We were in the 18th century, and have remained ever since, a

nation of artful compromisers

R Knowles: As I read through THE FEDERALIST PA-
Pg&k@t asking myself, What would the federalists think if

: they could return today”? Th d be in for some surprises
" 1think they might pinpont the 16th- Amendment, creating the
federal income tax, as a major departure from federalism as

they had conceived it. With hindsight, that amendment could

be said to be the point at which states’ fights became an anac-
< hromsm. At the very least, this change laid the groundwork for
the centralization in government that has followed I think they
would also be amazed at how large aﬁ the Supreme Court

. has played in centralizing power .

-

" >
.

Perhaps the federalists would be most surpnsed—and

‘pleasantly so—at how the multiplicity of governments i our

federal structures has given minorities chances #: enlarge and

’ extend their interests th the political system There’s been a

R sort of federalism at work between individuals and govern-

- * ments, not just between layers of government. At the same

' time, the size and extent of the republic seems to have required

. the acculturation of various minority groups. in order tl'or them

- e to be effective politically on a national sqale’ The American

{ederal system itself may have been responsible for the ability

of the nation to absorb so many different ethnic, religious and
racial groups—to become an American culture

~  if we still will adhere to the design 3f a rfational government,

or, which 1s the same thing, of a superintending power under the

direction of a common council, we must reselve to incorporate into
A our plan those ingredients which may be considered as forming the

chpracteristic difference between a league and a government; we

must extend the authority of the Union to' the persons of the
- citizens—the only proper objects of goverhment "

. Alexander Hamilton, FEDERALIST #15

s . Martin Kilson: From the perspective of a political sociologist,
the pnmary emphasis I'd place on the American federal experi-
ence i8 that federalism has been an instrument that has helped

The boundaries to regulate and manage, within tolerable limits, the “curse of
between cultural faction ” What is central is that from the very beginning, the

. and political boundary betweer! cultural federalism and political federalism

federalism are here has been very ill-defined That's what distinguishes ours

{ll-defined from any other brand of federalism
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" “The influence of factious leaders may-kindle a flame within their
. ' particular States but will be unable to spread a general conflagra-
l - *  tion through the other States A religious sect may degenerate into -
.« . a poltical-faction in a part of the Confederacy; but the variety of,

- sects dispersed over the entire face of it must secure the national
councils against any danger frony that source A rage for paper

.. . money, for an abolition of debts, for an equal division of property,

s or. for any other improper or wicked project, will be less apt to
pervade the whole body of the Union than a particular fnember of

. ', in the same proportion as such a malady is more likely to taigt a

y paytidular courfy-or district than an entire State .

« In’the extent and proper structure of the Umon, therefore, we

behold a republican remedy for the diseases most incident tp re-

publican govemment. And according to the degree of pleasli and

pride we feel'in being republicans ought to be our zeal jn cheﬂshing

the spint and supporting the character of federalists."’
. . James Madison, FEDERALIST #10"

. Jameb Banner: | agree Unlike most other federated nations,
we do not have coextensive political and cultural boiindaries

L In fact, only once 1n our history have we come apart at the

seams y because of a breakdown in cultural federalism

N " andghat, of course, was duripg the Civil War To put it suc-

g cirictly, the main reason for our stability is that, for better and

worse, the Irish arg not just in Boston, they, and Poles, Ger-

s, blacks and other groups are all over the place Therein”
lies the strength of our federal system. In contrast, in Canada
. and Spain, to cite two well-known examples,- the Quebegois

Ve ' and Basques, respectjvely, have been agitating for independ-
R ence for years The United States, in short, is one of the few
' nations that is not feeligg the effects of such separatist ten-

’ sions in the 20th century: ’ -
In order to survive, Daniel Elazar: I'd say(at e founding fathers saw the fed-.

the republic had to eral principle both as a knearfs for creating a national union out
be federal of preexisting states and as an essential way to guarantee that
the “extended Republic” would be, in fact, extended and re-
publican In other words, if it weren't a féderal republic, it .
- couldn’t survive as a republic at all The founders saw Czarist
' 'Russia a8 an example of a ln.rgs_state thajgagyld be nothing
more than a large tyranny becau’se it did no the internal
divisions and separation of power that were an igtrinsic pq&‘of
the proposed American federal system .

Jean Anderson: Where do the American Indian tribes fit into
" the mosaic of American federnl experience? *

o Martin Kifson: The case of the American Indian is a prime

L 4 example of the difficulty I mentioned earlier How do we inte-
grat¢ cultural federalism into the political arena? It clqsely par-

+ allels the difficulties that othet minorities—blacks and women,
in particular—have experienced in becoming part of the Amer-
ican political fabric. But, since we don't have a clear sense of
what the rules-are or should be for legiumizing claims that
have a strong cultural basis, their problem goes even deeper
than raciem or sexism W i

‘ Dantel Elazar: It's eitainly true that the Indian tribes have




- alwhys been in a kind of anopfalous position es a result of the (
separation between political and ctilgrial federalism that Pro;
\ B fessor Kilson has riginally, under the Constitu-
’ tion they weré perceived as foreign nations. But, in the 1870s -
. . Congress passed legislation that deprived them of this
* L . sovereign status, making Indians wards of the government.
’ _ Since the 1980s, however, there has been a pronounced-— ——
k/ swing towards giving Indian tribes greater junsdiction over -
- their own affairs  ° vt
. The effect of this recent trend has been to foster the devel-
£ " opmentofa tacit, if not formal, gement out of which we're
R . getting entities in the federa] dystem that are founded on both
The case of the an ethnic and a political basis While it's probably going to be
American Indian: a Vvery hard for the American people to come to grips with this
classic example of departure from our traditional pettern of territorial-political
’ the federal fedemalism, I think that our federal institutions and procedures
dynamic at work 8&re flexible enough to accommodate it. In other words, .the
' American federal experience has been characterized by the fact
) that it has’ provided different routes of access for different
- groups: who, upon learning which is-the most suitable for
them, then proceed to make use of it Seen in this light, the
.recent experience of the American Indian is scarcely different
. V. from that of vistyally any minority group that has set about J
the work of trying to get what it ‘wants from government and -
society N -a
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The decline of First, technology has altered
the states’ mougly by bringing the natig government even closer to the

tag:—why? people than the

» »

The Role of .

The States: -
From Decline )
To Resurgence?

7

A major argument used against ratification of the Constitution
was that “the operation of the federal government [would] by
degrees prove fatal to the State governments” (FEDERALIST
Number 45). Hamilton, Madison 'and other federalists, how-
ever, argued that the proposed federal system implied no such
threat. They were sure that the state ‘governments would, as
Madison put it, “have the advantage of the federal government”
on almost every count, including “the predilection and prob-
able gupport of the people ” ‘

Does the substantital decline in the power of the state gov-
ernments that has in fact taken place mean that the anti-
federalists’ fears were justified? Or is it plausible to attribute
this decline tG the states’ own inability and/or unwillingness to
live up to their original constitutional date?

“The powers delegated by the proposed (@pnstitution to the federal
gougTment are few and defined. Those which are to remain in the
State governments are numerous and indefinite. The former will be
exercised principally on extemal objects, as war, peace, negotia-
tion, and foreign commerce; with which last the power of taxation,
will for the most part, be connected. The powers reserved to the
several States will extend to all the objects which, in the ordinary
course of affairs, concemn the lives, iberties, and properties of the
people, and the intemal order, improvemerht, and prosperity of the

. dames Madison, FEDERALIST #45

Robert Hunter: What struck me most in reading THE
FEDERALIST PAPERS was the loss of the states’ advantage
since they were written. [ see two ns for this change.
onal-state relations enor-

t8 of theimown states. Ours is an
e Frésident cap command an hous of prime
e into our homes for a “fireside chat” about the
p Thus, Hamilton's reassurance to the Constitu-
it in FEDERALIST Number 27 that “a gov-

ually at a distance and out of sight can hardly
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2oy 200 s




be expected to interest the sensation of the people,” appea.rs to
have lost it$ meaning.

Second, I think the power of the states has declined because
they have abdicated their responsibilities I say this as a federal
administrator who oversees programs that generally have
counterparts at the state level. I'm involved 1n state no-fault
inSurance programs, and in my:observation, any reforms the
states have made amount to little more than palliatives to keep
the “feds” off their backs For example, instead of acting in the
best interest of their citizens, many states have let automobile
insurance rates skyrocket out of sight.

“The federal and State governments are in fact but different agents

' and trustees of the people. constituted with different powers and
designed for different purposes. . The ultimate authority, wher-
ever the derivative may be found, resides in the people alone.

If, therefore, the people should in future become more par-
tial to the federal thon}mt{h‘; State govemments, the change’ can
only result from such Wnifest and irresistible proofs of a better

SRy administration as will overcome all their antecedent propensities
And in that case, the people ought not'surely to be precluded from
giving most of their confidence where they may discover it to be
most due ” -

. James Modl.;on, FEDERALIST . #46

Daniel Elazar: Let me see if I can modify what Mr. Hunter
just said about the framers’ powers of prophecy. In most re-
. spects, I think they did rather well at outlining the conditions
under which things could change, even if they could not have
- forecast the precise form such changes might take. Specifi-
cally, even though they couldn’t forecast the advent of mass
communications, they did suggest that if the national govern-
ment should ever begin to come into contact with the people
routinely, just as local and state governments did, then it
would indeed acquire the powers and prerogatives it has now
come to possess '

George Brown: I want t6 underscore Mr. Hunter's point
about the quality of state government. In the 22-plus years
I've been a part of it, 1 have seen it demonstrated time and.
time again that state government is inept, that it is callous,

that it’s separated from the people, and that it’s more subject to
special-interest pressure than any other level of government.

With this kind.of bottom-line assessment, [ find it hard to be
sanguine about the states’ role in a scheme of government
sutted to coping with today’s and tomormow’s problems. Yet I

know we must try to define such a role. I believe, for example,

that we must keep trying to bring government services and
functions as close to the people as possible, and state govern-
ment i8 an essential means for doing so.

James Banner: I'd like to emphasize two points. First, I think
we have to distinguish between a state’s failure to do an effec-
tive job because of incompetence and insensitivity, and its’
failure to do what's necessary simply because it does not pos-
sess the necessary wherewithal. The example of this distinc-
tion that commes most readily to mind is the Great ssion
ofthe 1930s. That crisis was of such magnitude that ho single ./
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© _ state or organization of states could cope with 1, indeed, many

A The states as
laboratories of
innovation:

two ‘tews

-

state treasuries were bankrupt. It required national resources,
policies and programs to begin to move the cogntry forward.
And that isp't the only instance in which states have. faced
situations clearly bevend their control.

Our history has also shown that ever since the Revolition,’
the great ideas, the great experiments of Ameftican government
have started with the states. In the four major reform eras of

. American history—1820 to 1840, the tum-of-the-century

Progressive era, the New Deal, and our owgflime—many of the
innovations that have altered the structure and practice of gov-
emment were tried out first in the states Out of the western
states, for example, have come such reforms as the referen-
dum, recall, sunehine laws and government financing of state
elections. Contemporary American ‘government would prob-
ably not be as sound as it is were it not that states have acted
as laboratories—originating, testing and improving upon our
constitutional-structures and procedures so that we can

with the tremendous cHanges that have taken place sinczot};:e
18th century.

George Brown: [ agree that the states have been a vehicle for
trial but I don't think that that necessarily makes state gov-
emment good. General Motors, for instance, has long used the
cars of its Pontiac Division as experimental prototypes. Does
that mean that we ought to buy Pontiacs all the time? The

_ answer, to me, is abviously, No.

Gladys Spellman: [ want to weigh in with a’ %light.ly more

\ __positive ‘evaluation of state performance Ewen thoiigh the

State government

< *is improving, but it
: still has a long.

way to go

states clearly don’t have'the clout that they did in the 18th
century, they’re much stronger today than they were even ten
years ago. They are gtobably one of the most rapidly expanding
units of government in the federal system Until the 1930s,
they were doing relatively little; today, they are getting involved
in everything—from land planning to the energy crisis They
are far better organized than they were: sixteen have new con-
stitutions and a number now have income and sales taxes In
short, compared to the 1950s, the states are giants today
Still, they have been late in coming out of.the cocoon. Dur-
ing that long period of dormancy, the cities and countiés got
used to looking directly to Washington to get what they ,
wanted Now, the states—which are trying to become more
responsive and effective—will have to prove that they can do a
better job than the federal government, before the cities and

“counties will find it in their interest to turn back to,them.
- George Brown: I agree that when you compare states with

what they were in the,49808, they look awfully good. But
when you compare states with what they ought to be they
don’t look so good.

George Kennedy: The thought just st.mck me that until now
we haven’t mentioned that sacred phrase, “states’ rights ™
Does this mean that the question of states’ rights has become
a dead 1ssue?

Martin Kilson: My short answer to the question is, Yes There
was a strong constituency in the South for states’ rights’as
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'long as thy status of blacks was problematic in the political
. -~ iprocess of deciding who got what, how, and why Once that
. 'began to clear up, the states' rights constituency ceased to
- exist. Strong residual feelings and preferences, yes; but.not an
identifiable constituency capable of institutionalizing a states’
- rights posturg in American politics. In that sense, this term
States’ rights: dead has lost its substantive and symbolic significance. .

le“““"fg"“"'f_’g Robert Knowles: I believe that a constituency still exists in
€ MOVEYT the South At least among the southern legislators whom 1
know, there are strong states’ rights feelings.

George Brown: Aside from the lingering race-related attitudes

L in the South, the recent Afab oil embargo and the resultant

: advent of the energy crisis mpay have begun to breathe some life

back into the states’ rights issue. Governors in various west-

g . . ern states are certainly*working\Jyery hard to build the kind of

constituency Professor Kilson meftioned. If they are success-

N ful, Pm spre that they'll raise the’ states’ rights banner to the
g top of the flagpole .

¢

James Banner: I find myself more disturbed than I thought T
could be, by.the prospect of such a renaissance of states’
rights Certainly, there’s no reason why the citizens and
elected officials of the western states shouldn’t organize to
protect their interest; in fact, federalism has always been based

- on an acceptance of the kind of particularispgf8uch efforts em- .

body But, as we move ahead toward the 21st century,’ too
+, muth pdrticularism seems to me to be just about the last thing
- * we can afford. Ours has now become a system in which such
parochial, albeit not unworthy,* considerations have to give
way to broader public concerns and needs The prospect that
- states like Wyoming and Fexas will- move to protect what they
perceive to be their interests at the expense of the people in
general is ominous.

George Brown: There's general agreement in-these states that

. their natural wealth must be used for the benefit of all Ameri-

cans. What they—we—are saying, though, is that people living

in the West don’t want someone in New Jersey or Mississippi

. to decide that their states should become the coal bin of the

nation. They—we—want a strong voice in making that deter-

mination. We don’t want that role taken away from' us simply

* because fewer people live in Colorado and Wyoming than in

New York or California. States’ rights in this sense means

m sure that the land in the western states won't be raped

. for shale oil, with no consideration given to othédg values that

residents coneider hanll'tant—the land itself, wildlife and so
forth :

.. Giadys SFMuian: Since I've  Deen on Gapitol Hill, I've heard

the term states’ rights time’add again whenever_some hot

. . ~  potato issue comes up—14-B, for example, the right-to-work
*provision in the Taft-Hartley law, which organized labor wants

repealed. I can agsure you that the concept of states’ rights is

. alive and well in Eongress and is likely to remain so. (@]

A1
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.~ -.\The Changing - -
) . Face of National-
€ ...  State-Loeal ’

'  Relationships

" “When Publius wrote about federalism, he was discussing the

relationship between the states and the national government.

; . . In the 20th century, however, the term encompasses much

more. Today, any discussion of federalism ingludes units of = *
local government, such as cities and counties, as a matter of
course. In addition, the federal€ystem is showing the effects of

one genuinely new element—metropolitanism—and someocld -
, . ones dressed up in new ‘clothes—regionalism and sec-

Atonalism. . .. ’
‘Modemn fedem]ism'&y also have become more of a one-way
v street. Some would t money from Washingtbn now de-

fines national-state-1 relationships. In 1976, state and
} .local governments spent 110 billion in the 539 programs :
: using federal gints-in-aid. Further reflecting this pattern, a , W,
recent study in Kansas showed there were only two major
state functions—banking and insurance—not significantly af-
fected by such grams.in-aid and their attendant regulations.
Such changes in the strcture and operation of American
federalism are points on which any reexamination of our con-
- . stitutional system ought to focus. Why have they occurred?
. What inpect have they had? What do they reveal about the
current status of our federal system?

- .'National-State-Local

| Relationships: A One-Way
Street? ., -~ ..° .-
J

. \ /
. : The founding fathers saw a place for a gentral :
- and national government, but I don’t think they clearly{f:der-
, stood how large, preponderant and even, at times, coercive it
would become. Furthermore, they didn't foresee the rise of the
, ' . bureaucratic state—the massive apparatus that has come into
existence (¥administer the profusion of federal programs
' enacted inrkcent decades. Between 1929 and 1970, for

.
¢ (}
. -~ ’
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. ' exa.mple while the number of pedd emplayees of stéte and local
., governments increased by roughly three-and.a-half times, .
their counterparts dt the national level incréased five-fold: Ever
* since th'e New Deal, the national government has been gaining
. * in-siz¢ and, correspondingly, in power over the state and local
. goO ents.

“The number of indimduab employed under the Constitution of
« the United States will be much smaller than the number employed
‘under the particular states. There will consequently be less of per-
sonal influence on the side of the former than of the latter.” .
- .- . James Moadison, FEDERALIST #45

The Robert Hunter: The founding fathers didn't have much of a

* » carrot-and-stick feeling for the Iind of carrot-and-stick approach that cHarac-

' spproach: an terizes most of the programs emanating from Washington. A
unforeseen change cage.in point i8 HUD's national flood insurance prograth. In

. inthefederal the 15,500 communities participating in this program there

« . dynamic? ame.modre than six niilion structures logated in flood-prone
: areas. The carrot comes into play in that one million of these
structures are covered by flood insurance purchased at

rates—directly subsidized by taxpayers’ dollars—that private

insurers alone cannot afford to offef "The stick part of the proc-

.- ¢ss lies in the fact that this coverage is contingent on the
i commupities’ agreement to adopt and enforce a kind of land
use code, specifying the conditions under which construction
can takeplace in flood-prone sections. Moreover, if a commu-+
. nity doesn’t agree, HUD can refuse to allow other federal
« oL mbnies to go there to be used for construction in a flood-prone

area.

. I think jt is essential to understand that, t.hough the merits -

N of such programs—and the carrot-and-stick approach they

4 gmbrace—are at times a matter of heated controversy, these

.; . . programs are responses to specific needs and demands. In-
. deed, the parent agency for this particular program—the Fed- .
. A eral Insurance Administration—was estaplished when the
N urban riots of the late sixties led private firms to withdraw fire

- % insurance coverage from inner-city areas. Thay's a brand of
federalism that was wholly unforeseen by the Constitution’s

framers.

Daniel Elazar: As we talk about the grants-in- aid process and
its effect on the federal system, I think it's important to point
out that this’20th-century phenomenon has roots in some of
. the earliest experiences under the Constitution. During the
. firat few years of the republic, Hamilton, as Secretary of the

. "' Treasury, managed to push through Congress the idea that'the

national government ought td#assume the states’ Revolution-

. . ary War debts. He didn't do this because he was a great friend
5 of the states but use he saw clearly that the national gov-
ernment would ome more powerful by providing such

. monies to the states, And he was right The states accepted
. the money offered :;'.}5 mpﬂy reduced or in some cases

. even stopped le gy t.hus taking the first steps tbwa.rd

. depcndencyont.hen Jvcgsury.

Our conceptof  Higtorical perspectivés 8 more has chnnged than the
fedennsmhu size of the national government. The most striking change
" changed affecting federalism—one quite unanticipated by the founding
fathers~—has been in how Americans think. We have replaced

-
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political forms of thinking with bureauératic and

management-oriented modes of thinking: they saw the federal

2 , system as a kind of matrix, or network of arenas, in which
different units ef govgrnmenf{ act as agents for the people in
their various aggregations; we now view it as one of levels in an
orgpnizational pyramid.

Nowhere in early American political thinking is the federal
system referred to as being one of levels of government. What
there is, is a sense of larger and smaller arenas, each of which

‘ is distinctly important in its own way. Levels, on the
other hand, implies a hierarchical arrailgement with the federal
government at the top, the people at the bottom and the state

local governments ig between. Before World War I, the
organization charts in textbooks on American government al-
ways showe(\i the people at the top. It’s only sinte that time,
when our way of looking at government began to change, that
+  this portrayal has been reversed. Now such charts typically
place the federal government at the top and the people on the

. boftom.

And if we accept the idea of levels in the fedetal system, it's
Jjust as plausible to say that our executive, legislative and judi
cial branches are not what the founging fathers envisioned
they'd be—coequal parts of a g mental whole. We just
went through a period in which the end result of this “levels”

. thinking was to put the President: above the Congress and to

. give us the “imperial” presidency. So, this semmntic distinction
between levels and arenas is much more than a quibble on
how we choose to symbolically portray the American system
in textbooks. It tells us something about the way things have
been going in our political institutions and processes.

Gladys Spellman: Ive been sitting here nodding in agreement |
with everything Professor Elazar has said about levels. Yet I
still will not concede that we really don’t have them. Most
Americans do think of local government as moving on to thgif’ ,
state level and from there to the national level. This might not
necessarily be the best way to characterize our federal system,
but that's how most of us pasceive it. -

More than distinguishing between levels and arenas, what
troubles me is that local-state-national relationships today are
atrocious. I come from I8 years of working on the local level,

where I always thought that the people up there at the national

thinking el didn't know what it was all about. When I was clected to

s . Congress, I found to my amazement that there are some bril-

liant people there. There is far more knowledge in Congress

than I expected, but far less togetherness, far less understand-

ing, far less acceptance of other government officials than I

L think our founding fathers envisioned; and I find this loss of
v mutuality disturbing, .-

A glaring example showed up in the recent congressional
debate on the extension of revenue sharing, during which my
colleagues kept referring to state and local officials as they—as

-though they were the enemy. The implication was, that we
members of Congress are the “enlightened ones” with the an-
swers, to whom the public ought to come in obeigance. When

I had heard enough of this, I found myself protesting in anger:
" “There is no such thing as ‘we and they’; it's us. We're repre-
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senpting the same people and ought to be finding ways of gettmg
ther to serve them.”

ames Banner: If we're talking about.bringlng a greater sense
of rapport into the various arenas of government, perhaps the
- question we ought to pose i8: How is our federal system tied
The bu‘newcracy together? Let me suggest a possibility that will perhaps cast a
cements the different light on the bureaucracy It used to be the political
federal system a8 parties that bound tdgether the legislative and executive
political parties nches of the government and the various arenas e fed-
once did \/eral system. Since the New Deal, however; I think has
been changing. I believe this binding function has been taken

‘over by the bureaucracy; it, and not the party structures, now -
. *  serves as the glue ?mt helpe to hold our federal system to-

' gether e '

Daniel Elazar: | agree For instance, although members of
Congress never served as delegates from their states in the
strict sense of waiting for instructions on what to do, at least
in the past they did tend to represent state interests through
means provided by their respective party ons. The
party was the link for those serving in local, stdte and national
office. Today, bureaucrats with their own professional -
, ties are playing an gmalogous role When professionals with

3 oA the same expertise, trained at the same or similar instittions,
' ™ } meet at the same conferences and so on, a cammonality of
interest and experiencé\is bound to develop, regardless of

whether one works for & national, state or local body. This

common sense of professional obligation and responsibility

has, i tumn, fostered mutual trust across the various arenas of

government.

I stress this point for several reasons. First., it has helped o
enhance what the Advisory- Commission on Intergovernmen-
tal Relations calls “picket-fence federalism,” because connec-
tions among bureau tend to be with their counterparts in

Bureaucrats' other arenas, rather with other kinds of experts in their
professional ties own arena. Second, it has held down the need for rules and
modify regulatjone. Profesgjonalism creates common goals and
picket-fence modes of operation th¥t obviate the need for detailed rules;
. federallsm where bureaucratic professionalism is lacking, resort to rule-
: ) : making has tended to become an overbearing problem. Finally,
' we need to keep in mind how the bureaucracy greases the
wheels in the ‘federal system, because bureaucrats, particu-
larly those in Washington, have become scapegoats for cir-
N . cumstances and problems for which they are not responsible

and that-are simply beyond their control.

co The Impact of Regiona]jsm,
Metropolitanism and
Sectionalism -

“As in republics strength is always on the side of the people, and as
there are weighty reasons to induce a bellef that the State govern-
ments will commonly possess most influence over them, the natu-
ral conclusion s that such contests will be most apt to end to the
. disadvantage of the Union; end that there is greater probability of

’
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e.members upon the federal hegd thart by the
thé members. But it is evi that all conjec-

is by far the- aafest course to lay them altogether
finé our attention wholly to the nature ard extent

must be left to the prudence and firm of the

, as they will hold the scales in their own ha ds, it is to

Il always take care to preserve the constitutional equi-

ween the general and the State govemments.” "

i . Alexander Hamikon, FEDERALIST #31.
/ Banner: The framers of the ; Constitution miay have

phief 20th-century solutions to the problems of jurisdic-
8 chaos: planning boards and regional governments. For

<

ple, the Minneapolis-St. Paul M. Authority,
is probably the largest and most pow one of its kind
e United States, is run by officials who dre.not elected.

.Theydpnotﬁlgﬁon’xthe le as was generally the
for town and state govemn;ge? of the 18th and 19th
enturies. These regional bodies are, therefore, the least ac-
countable form of governmept irf oundederal system: In short,
after the experience of the sixties and early seventies, I think
; that a thpughtful and informed citizen would want: to raise

some very tough questions about the need fog and accountabil-
ity of reglonal bodies. ) . ’

George Kennedy: There are really two kinds of regionalism
operating today. Most'of the recent experience and most of the
dangers that have resulted involve the kind you are- talking
about—local regionis or the smaller umnits- of regionalism that
are an outgrowth of urban problems. There is also a somewhat
different concept of regionalism, one that embraces the idea of
broad geographic sectiogs of the country, such'as New Eng-
land, the South, the Northwest and sg forth. -

Tirts broader regional concept, it seems to me, may be more
necessary and legitimate, given the growing inability of states
to deal with the problems that affect their neighbors. One
thinks, for instance, of the problems of the coastal plain and of
offshore oil, which involve & wholeseries of states. This
phenomenon suggests that the mobility of the American
.~ people may be deemphasizing that historical sense of belong-
ing to a particular state—which was of such greaf concern to
the authors of THE FEDERALIST PAPERS—in favor of a
growing allegiance to the region in which one lives. My ten
years of having lived in the South, for example, have given me
a growing sense of this kind of regioftal attachment. Indeed, if
we were to construct & new federal union today and make
some sharp breaks with hidtoricgl precedents, it seems likely

> that that new system would:be buflt up on a regional rather
- than a state basf8. !

“Many considerations, .. . seem to Place it beyond doubt that the
first and mast natural attachment of the people will be to the gov-
emments of their r’pecuue States.”

James Madison, FEDERALIST #46.
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as.they are delineated in the Constitution. Everything -

—but they certainly would not have aceepted—one of -
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have grown up

- Regionalism: the

- of the
end for upits of
local gov: ent?

5
Daniel Elazars I agree with George Kennédy‘s distinction
about regionalism. There is a gdod term in American political

. theory to describe what we now refer fo as multistate regions,
. andl that's sectionalism. There’s a whole literature’ on sec-

tionalism and I think it's a very impbrtant term that ought to be
revived. Just to give one example: Some 300 years ago the
then-colonies of New England formed the New England Con-
federacy, which was quickly disbanded by the British Crown
because it became too uppity and independent. But in our own
time, just about the same thing is occurring; the six New Eng-
land states, through interstate compects and agreements, have .
crédted what in effect is a sectional confederacy To me, that’s
a very creative use of sectionalism—one that fully comports
with our federal Jprinciples and institutions—and, therefore,
ought to be emulated by other sections of the country.

George Kentiedy: The only problem with the term sectionalism
is that, because of the association with slavery and the Civil
War, in the minds of many of us it remains a pejorative term. In
the course of time this lingering negative connotation might
¢bb away, perticularly if sectional insfitutions perform the kind
of positive role of which they seem to be capable .

Reglonal bodies=Gladys Spellman: One reason we need to have so many sub-

state regional governments is that we have so many tiny units
of government thatawe unable to copggvith the kinds of prob-
lems ofthers here have mentioned—air pollution, welfare «id
and,so on. It seems that everything on the front page of today’s
paper must be dealt with beyond the local level, That's why
‘we're talking increasingly about larger arenas of government.
The drafters of the proposed constitution for the State of Mary-
land, for exaniple, recognized the importaice of such regional

" arepas. Just ag important, they@yso recognized the need to

make them accountable, so the proposed constitutign stipu-
lates that regional bodies must be elected..

Robert Knowles: The Advisory Commission on Intergov-
ernmental Relations (ACIR) recently undertook a massive
stpdy of regional governments. The findings of that study were
that regional government should not be another level of gov-
ernment and that any regional body should be strongly domi-
nated by elected local officials. .

Mary Ann Bradford: With our growing awareness of the need
for regional planning and-cooperation, and with the increasing
growth in the role of the state governments, will we be seeing a
related reduction in and/or abolition of local governments?

Gladys Spellman: I don't think so. In fact, at a number of
conferences I've attended in which such federalism-related
questions were examined, the conclusion reached was that
the Counties are going to become more and more of a forcg in
goverhmental activity. o

Rochelle Stanfleld: I dow’t negessarily disagree that the role
of the courtties, may increase But, having done a good deal &f
research on their current status, I'd have to say they're a very
mixed bag. The point is, it depends on which counties one has

. in mind. Those in California and Maryland, for example, do a
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great deal and do it well. However, in New England the coun-
ties do virtually nothing at all. They serve as little more than
geographic boundaries. So, when we talk about the future role
of counties, we've got to be cargful to distinguish between
models. ’ ’

On the other hand, there are sound reasons why the role of
county governments is likely to increase. ‘Counties increas-
ingly have become conduits for federal motey—with the at-
tendant expansion of power and prestige that brings—as sub-
urbs have grown so dramatically ever since World War IL

And, in any case, [ don’t think there's any way that local
governmental units are going to be abolished: people simply
won'’t let it happen. I witnessed this firsthand when I worked
on the ACIR study Senator Knowles mentioned. When public
hearings were held as part; of this study, scores of citizens
emphatically expressed unstififhg supgort of their local gov-
ernments. An even better example of this kind of emotional
attachment occurred when the Fostal Service first began to
implement the zip code system. From the outcry it generated,
you'd think people were. losing a best friend or something of a
similar magnitude Just the seemingly innocuous idea of using
numbers in placg of geographic designations got people tre-
mendously upset. Perhaps the growing concern about gov-
emnmental impersonality and bigness, which has becomesuch
a raw nerve for so many Americans, may have been the reason
behind this furor But eveg that reinforces my point—local
government is, after all, the least remote and impersonal of the
units of government in our federal system.

“It is a known fact in human nature that its affections ar?Zom-,
monly weak in proportion to the distance or diffusiveness of the

object Upon the same principle hat a man is more attached to his

family than to his neighborhood, to. his neighborhood than to the

community at large, the people of each State would be apt to feela

stronger bias towards their local govemments than towards the

govemment of the Union, unless the force of that principle should

be destroyed by a much better administration of the latter.”

Alexander Hamilton, FEDERALIST #17

Robert Knowles: I think there's something more operating
here than a simple etaotional attachment to local government.
When people react as they did at the ACIR hearings, I believe
they are responding to a realization that there is a finite amount
of'power to he wielded in this country and that, when gne level
of government increases its position, it does so at the expense -
of another’s. After years and years of confronting this outlook,
I've come to refer to it a8 the #resigtance-to-change factor.”
Many Americans are deeply suspicious that they are going to
lose some of their individual rights and prerogatives by allow-
ing more and more power to go to units of government.

George Brovwn: The point I would make on this question of
the relationship between regionalism and local government, is
that inner-city minority groups have ampl¢ cause to be dis-
trustful. What concerns them is the motivation behind re-
gionalism. Is this trend toward metropolitan government really
& response to legitimate needs, or is it just a way to regain or
maintain control over the inner cities? Or course, I'd be the
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first to admit that the answer to this question isn’t Gbvious.
N The solution—and I'm not sure how practicable it may be—is
that, when we think in terms of metropolitan alternatives, we
do so«in a way that encourages the preservation of the best
possible balance between neighborhood sensibilities and
needs and the broader concerns that have given rise to these
. larger units of government.

Daniel Elazar: My perception of regidnal governments is that

Reglonal bodice they are flexihle tools that are at their best when based on

t0 include local ¢M¥sting units of government Metropolitan government need

' not imply éither the phasing out or destruction of the various
. units of local government. '

Robert Hunter: [ think people are attached to one unit of

- government more than another only insofar as they think they
can dertve more from it. In other words, it seems to me that

. what you love depends almost entirely on how you see your
/ ®Hwn ox being gored. | thtink this was true w HE
FEDERALIST PAPERS were wri)len and remaing’true today.
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The American
federal system
won't change
Yery much.

th‘;ar f
Federalisin—

Whither American
Government?

Over the course of the past two centuries, the American fed-
eral gystem has been in continuous flux Some alterations
have been formally established. The 18th Amendment, for
example, pro for the direct election of U.S. senators, in-
stead of e n by the state legislatures Some—the upper -
hand the patiogal government has attained through the
grants-in-aid process, for example—are de facto changes that
are not expressed in a law ora constitutional amendment. Stll

technological changes undel;lyingv regionalism are but one in-
stance.

-Weean be sure that our federal system will keep on changing
and evolving in the future. But changing and evolving toward
what? To wind up the seminar, and the Federalist Papers Re-,
examined project as well, the panelists were asked: “Looking
ahead, what purposes sh federalism serve as we enter our
third century as a nation? broad changes are needed in -
American constitutional government to enable it to cope with
the ‘importunate exigencies’ of the 20th and 21st centuries™

“.. vubepawbledmymtoconmﬁaakdemlgouemment
aapableofmguhdngthecomm&nconcemandpmenﬁngme
generdtmnqwlﬂty,hmuubefounded,astodwobjedscommhed
to its care, upon the reverse ‘of the principle contended for by the
opponents of the Constitution It must carry its agency to* ,

the persons of the citizens.”
. AlemtderHaml.lon FEDERALIST #16

George Brown: I don't think our federal syst¢m will bé much
differesit by the year 2000, than it is now. | think we will have .
more planners and, consequently, more plans than we have
today. As a résult of innovations like “sunget” legisiation, we'll
probehly have less government regulation. At the same time,
we're going to have more government units, Mettopolitanism,
for example, will create ancther layer in the federal system. We
will not, however, have eliminated any of the government en-
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g
B tities above or below this. new laver, because there will con-
| tinue to be enough people who'll want to keep them. We are
- also going 0" see more interference at the state level by the
national government. | use the word interference on purpose,
because I believe that state officials will see such intrusions as .
S l being a violation o, their legitimate constitutional nghts and
) responsibilities. J, ,

The national Gladys Spellmmn: I see the hational government becomirg

government will much stronger, because state and local governments will be’
become stronger unable to cope with the problems facing them For instance, .

and less welfire will be handled more 'and more on the national level.

democratic Similarly. state, local and other units of government will in-

creasingly look toward Washington for money I observed this

trend when | was chief executive of a county of more than

' 700,000 people, finding that the amount of the budget we

actually controlled was just 11 cents on the dollar. Everything

else was mandated by federal and/or state edict. Notwithstand-

. * 7 g the potential for growth some observers feel county gov-
¢fnments may ss, I don’t see that local governments will
really get much more of a handle on things, although they will
ceaselessly try to do so.

I also think we are going to have to recognize that, as much
“as we'd like our democratic system to be as inclusive as possi-
ble, involvement of too many people creates so many problems
that decision ma.klng\,becomes impossible. While local, state
' ~"N. and national officials will say that they want to hear from
\everyone, decision making will have to come more and more
from Washington. T ’

Robert Hunter: Pm impressed with the caliber of people 4n
. Congress, in the top echelons of the executive branch, in the
top echelons of state governments, and within local govern-
ments Ceonsequently, I think that the dirty word, “bureau-
b : crat,” won't be so detogatory by the year 2000 Bureaucrats on
all levels will be relied upon more and more in the years ahead.
We will, for example, be depending increasingly on bureau-
P crats to do long-term planning, in contrast to the kind of
.short-term problem solving that's required of el¢cted officialss
Pm not sure, though, whether this expanded role might not
have some potentially damaging side effects because bureau-
crats are obviously not as accountable as elected officials.
_ Ibelieve that the states will pick up more authority in certain
Spheres, particularly as service agents for the national gov-
ernment. Local governments will have a more direct relation-
ship with the national governmentedpu't it's hard to say who'll
prevail in the tug-of-war between rieighborhodd and regional
: bodies. Probably, it will be a little of each, depending on spe-
tific needs and circumstances in different areas of the country

Robert Knowles: There are already some clear indications of
the direction in which we're headed On thé issue of depend-
ency, 20 years ago the national government was contributing
about 11 percent of state and local expenditures. Today, it's up
to 29 percent and still climbing. Thus, while the roles of the
various levels of government—and I use the=wrd levels be-
cause | believe that's where the trend Hes—are likely to be
more precisely defined, there’s no doubt that broad public pol-
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icy will continue to come from Washifigion We will have a
federal system characterized by decision making at the top,
with state and local governments serving as agents to carry out
national programs and policies.

Rochelle Stanfield: 1 think we're going to be facing some
major tensions in the future. Most of us agree, for instance,
that government needs to be more efficient agd effective Yetin
order to do so we may have to sacrifice some political participa-
tion, some accountability On the other hand—and this is
where at least one major tension will develop—I really think
people are going todemand a greater say in the decisions that
affect their lives .

Martin Kilson: | agree that there is going to be more cen-
tralization of government. But 'm not certain that suth in-
creased centralization will give rise to tension between the
center and the periphery I suspect that we're not far away
from seeing the emergence of a kind of lowering-of-
expectations movement, the effect of which will be to reduce
’tension, to reduce fears of authoritarian proclivities, to reduce
excessive tendencies toward coercive solutions o conflicts be-
tween the center and the periphery. .

At the,same time, by the year 2000 our system will have had
to contend with the need to forge a more viable morality regard-
ing the “ins” and “outs” in American society We've got tb
reduce the sharp differences in accessibility to the good thingds
in life. which still exist between those who are part of the
political and cultural mainstream and those who are not.
There is moral energy in America that can and ought to be _
tapped to try to lower the gaudy levels of ¢Xpectation that grew
out of th!taIZepression and to make jt clear that some of us have
already hed the ceiling of our fair share of society’s oppor-
tunities and benefits Those in this lptter category have got to
leamn to be satisfied with what they have and to understand the
need to respond to the claims of the weak sectors of American
society, the largest part of which remains blackvand Spanish

speaking. *

George Kennedy: Theft are three general historical forces i
operation—and in conflict—the interaction of which will shape
the future of American federalism and American government.
One is the growing interdependency among the nations of the
world, which is going to lessen our ability to control our na-
tional destiny The second force is the growth of the power of
the national government—a trend that will continue Third is _
the development of regional and sectional bodies, both here
and abroad. In the clash of these various forces, the unit of
government in our federal system that will come closest to
being destroyed will be the states,

Danlel Elazar: [ see three possibk scenarios developing, all of
which are Hed into an evolving international arena that mA'
Americans have not wanted to think abeu lately. First, a nu-
clear holocaust could break out, in which case there would
ly be only two sets of survivors: the Chinese. because
gt::tPQOO million of them, § million would survive, and the
188, because they've quietly ‘be;n building tunnels in the,
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mountains throughout their country to protect themselves
from this very posaibility.

The second scenario agsumes that there will be a
smgthenmgofthepowedofthelargermnasd'govem
ment. This does not mean, though, that the formal structure of
our federal system will be changed drastically. The American
federal system has proven over and over that the increase of
the powers of the natjonal government has not nécessarily
been tantamount to centralization. Of course, some centraliza-
‘ tion has been inviffived, but the growth of governmental power

has not been restricted just to the national government. It has 4
also involved strengthened governments acroes the board.
= Sometimes this has been at the expense of individuals, some-
times not, because for everything we've given up, we've also
derived certain benefits and freedoms.
The third scenario assumes that there will be a decrease in
. the trend toward strengthening the powers of the larger arenas
of government. For example, as Congress has to make more
and more hard decisiong, it is likely that it will resort to its own
brand of federalism: anything that might have a positive payoff
should come from Washington; everything that might cause
problems should be left to the state and local governments., If
ngress adopts this approach more widely, interest groupe
' . and ﬁctions will ind themselves unable to get what they want
from the national government and will probably turn more to
the states and localities. We'd get a different mix as a result,
one that might involve more initiative by the states than if the
,- i ond scenario took place.

In sum, we emerged from the post-World War II generation
in the mid-1970s to find the answers we'd worked out about
what should be done and how to do it, threadbere and shop-

wom. We are now entering a new generation. As has been the
case in every such time of transition, our first task will be

CX @ to identify the problems facing us and determine what kinds of
solutions can be found for them.

The keyto the  We alsp must realize, however, that whatever golutions we
ﬁm:n the may come up with—whichever scenario or varation may
occur—will somehow reflect the fact that since World War I1

- bctween American we've witnessed a worldwide federalist revolution. Forty per-
and worldwide cent of the world’s population lives in systems that proclaim
federal contepts themselves to be federal, while another 38 percent live in
countriee—Belglum or the Buropean Community, for
instance—that have instituted some kind of federal concept to
accommodate internal diversity. The common thrust toward
some kind of international order that this worldwide trend
suggests leads me to believe that we will have to adjust our
8 federal system to it. Unlike Professor Kennedy, I think this

. will tend to work to the advantage of the states—ae distinct

from t.hv localities or the national govemment—-bccauu -

they’re the bodies that pemllel the intermediate arenas emerg-
ing overseas.
. James Banner: By the year 2000 there will be larger and
more powerful governments, including international ones. In-
temationgl federaism will have become more observable,
along with what seems to follow in the wake of such new levels
of government: namely, new interest groups. In fact, we al-
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ready have such interest groups at the international level in the
multinational corporations. ’

On the other hand, I don't foresee that there i§ going to be -
such a definite pattern to changes in American governmental
and fe structures in the next 23 years. We've never taken
well to ‘avowed patterns of thought or action. Even the prod-
ucts of any planning we may undertake will likely tum out to
be incompletely integrated or interrelated. In short, 23 years
from now the League of Womien Voters, .or some other organi-
zation, will convene a meeting on the state of American
federalism, and there will be as many disagreements then as
there are now—and as there were in 1787, And that, I might X
add, is more likely to be a reflection of the soundness and
health of our constitutional system than the contrary o-
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In Coh_clusi'on:.hlwstibns
For Further Discussion

~

. Thé Ng of American
Fedm. - ‘ -

What purposes do y0t\l think federalism .should serve? Is it more of a substantiv
political tool or a convenient adm!nlsfmgve artangement today? In short, what is
form and what is substance? .

) What is your perception of.the relationship between political and cultural
federalism? Does “the strenigth of our federal system” tie in 8k fact that w¢ “do not
have coextensjve political and cultural boundaries™ As an e

.political federalism in action, whét might the recent c§ of the American
Indians suggest about current trends in American governmeht?

-

The Role ‘,01 The States: -
. From Decline To Resurgence?

In FEDERALIST Number 45, Madison asserts that, “The powers delegated by the

- proposed Constitution to . . . the State governments are numerous and indeflnite.”
In your opinion, why did the role of state governments decline? Do you think a -

return swing of the pendulim is desirable? If 80, how would you foster a revitaliza-

of state government? Is a revival of “states’ rights” sentiment likely in America?
What are likely to work ‘for and against such a trend?

The Changing Face Of
National-State-Local
Relationships

. The Growth of National Power: Is It Out of Hand? -

Is the “carrot-and-stick” approach embodied in many federal programs and policies
a legitimate “response to specific needs and demands™ Or, has the role played by
the national government in the federal system gotten out of hand? If so, how has
this come about and what can be to correct it? '

Levels Versus Arenas: A Critical Dia@inction?

How important is Profeseor Elazar's distinction between levels and arenas in shap-
ing our perceptions of and attitudes toward government?

, .
A New Sectionalism? -

What are the implications of strong regional antagonisms 'emerging out of such
questions as energy resource development and land use?
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* . Metropolitanism: AnotherFier in the Federal System?
’ How can metropolitanism and syb-state regionalism be accommodated? Do such
" bodies spell the begim;i‘?g of the gnd of{ocal government? Or, are we “too attached |

to four] local governmerity” to let that happen?

. Wiiither Fédera.lism_'—mthér
‘American Government?

What is your vision 6f American federalism in the yez;r 2000? What should the roles

-

and relationships of the various governments be? . ;o
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Readings . - |
Primary Sources

The Constitution of the United States )
De Tocqueville, Alexis, Democracy in America, Philips Bradley (ect), especially Vol-
ume I, Chapter VIII pp. 163-179, Vintage, paper, 81.95.

Hamilton, Alexander, John Jay; and James Madison, THE FEDERALIST PA-
PERS, especially Numbers 1, 9, 10, 15-17, 89, 45 and 46, introduction by Clinton
Rossiter, New American Library, 1961, Mentor, ‘paper, 1.95..

Kenyon, Cecelia M. (ed.), The Antifederalists, especially pp 2-14, 324-334,
Bobbs-Merrill, 1966, paper, 83.45. An anthology of antifederalist pamphlets,
newspapers and other documents, plus interpretative material by the author .

Scecondary Sources ‘ N
Advisory Commission on Intergovernmental Relations (ACIR)'American
Federalism: Toward A More Effective Partnbrship, Washington, D.C 20575, August,
1975, paper, single copies free. A tollection of papers presented by a cross-section
of public officials and scholars at the ACIR's first National Conference on American
Federalisnt in Action, February 20-22, 1975.

ACIR, Multistate Regionalism, Washington, D.C. 20575, 1972, paper, single copies
free. An examination of various multistate regional entities. -

ACIR, Substate Regianalism and the Federal System, 4 volumes, Washington, D C.
20575, 1973-1974, paper, single copies free A comprehensive look at contempo-
rary sub-state regional arrangements. . g

Diamond, Martin, *“The Federalist on Federalisth: Neither a Natiohal Nor a Federal
Constitution, But 4 Composition of Both,” Yale Law Joumal, Volume 86, Novgmber
1977, pp. 1278-1285, available in libraries. An analysis of the theory of federalism
as expounded in THE FEDERALIST PAPERS., | -

Elazar, Danicl J., American Federalism: A View from the States, 2nd edition, T.Y
Crowell, 1972, 85.00. Examines federalism from the perspective of the sfates,
streseing the point that the Américan system calls %or a partnership of govern-
ments, publics and individuals. ‘ ) .
Goldwin, Robert (ed.), A Nation. of States: Essays on the American Federal System,
2nd edition, Rand McNally, 1974, paper. 83.95. A collection of essays including
Morton Grodzin's classic description of federalism as a “marble cake” and Martin / .
Diamond’s analysis of what the framers meantby federalism, :

Graves, W. Brooke, American Intergovernmental Relations, Scribners, 1964, 13.95.-
Discusses the develgpment of federal grants-in-aid and their effect on federalism.

Levitan, Sar A.; and Robert Taggart, The Promise of Greatness, Harvard University
Prese, 1976, 815.00 A study of the effect of recent social legislation on state and

local government. ; : - N
Sharkansky; Ira, Yhe Maligned States: Policy Accomplishmems, Problems and Oppor- .
tunities, McGraw Hill, 1972, 85950. Using material that shows the strength of stage*
governments, this work argues that we must coutit on them to service our most

pressing needs._ . -
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